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222 West 7th Ave., Stop #13 

Anchorage, Alaska 99513 
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mnhayes@blm.gov  

 

Comments re: Notice of Availability of the Draft Environmental Impact Statement for the 

Coastal Plain Oil and Gas Leasing Program and Announcement of Public Subsistence-

Related Hearings, 83 Fed. Reg. 67,337 (Dec. 28, 2018). 
 

Dear Ms. Hayes, 

 

On behalf of the above-listed organizations and our many millions of members and 

supporters nationwide and internationally, we submit the following comments in response to the 

public notice from December 28, 2018 Notice of Availability of the Draft Environmental Impact 

Statement for the Coastal Plain Oil and Gas Leasing Program and Announcement of Public 

Subsistence-Related Hearings, 83 Fed. Reg. 67,337 (Dec. 28, 2018). 

 

We oppose all oil and gas activities on the Coastal Plain of the Arctic National Wildlife 

Refuge. We stand with the Gwichôin Nation and support their efforts to protect their human 

rights and food security by protecting the Coastal Plain. Our organizations have dedicated 

decades to defending the Coastal Plain from oil and gas exploration and development, and we 

will continue to do so. These unparalleled public lands, and the wildlife that depend on them, are 

an international treasure that must be conserved for future generations.  

 

While we oppose any attempts to allow oil and gas activities on the Coastal Plain, we 

provide detailed comments outlining many legal, policy, and resource issues that the Bureau of 
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Land Management (BLM) failed to adequately address in its draft environmental impact 

statement (draft EIS or DEIS). Our review of the draft EIS has identified numerous relevant 

issues that were either not addressed at all or were inadequately addressed. As the agency 

responsible for managing the oil and gas program, the BLM must ensure the planning process 

complies with the National Environmental Policy Act, the Alaska National Interest Lands 

Conservation Act, the Wilderness Act, Title II of the Tax and Jobs Act, the Naval Petroleum 

Reserves Production Act, the National Wildlife Refuge System Administration Act, the 

Endangered Species Act, the Marine Mammal Protection Act, and the Federal Land Policy and 

Management Act, in addition to other substantive laws, treaties, and regulations, as well as the 

management and permitting requirements of its federal and state cooperating agencies. BLM 

must also ensure that its analysis of the impacts of an oil and gas program on the Coastal Plain is 

scientifically accurate and fully considers all of the adverse impacts of an oil and gas program on 

the Coastal Plain, including seismic exploration. BLMôs efforts to date fall far short of what is 

required. BLMôs analysis is so lacking that BLM must revise the draft EIS and reissue it for 

public review and comment before it can proceed. We believe that any valid scientific review 

will show that oil and gas activities on the Coastal Plain will have unavoidable and un-

mitigatable destructive impacts on Arctic Refuge wildlife and habitat and on the climate.  

 

The U.S. Department of the Interior (DOI) and BLM have continued to move this process 

forward at a very fast pace, reiterating their goal to hold a lease sale this year. A rushed process 

is not consistent with DOIôs legal obligations when considering an issue as important and 

controversial as destructive oil and gas exploration and development on the Coastal Plain. 

Instead of rushing to lease the Coastal Plain, DOI should listen to the millions of Americans and 

the Gwichôin Nation who support protection for the Coastal Plain and refrain from holding a 

hasty, ill-considered lease sale. The Coastal Plain is no place for any oil and gas activities, and 

reckless decision making is not what the Arctic Refuge ð the crown jewel of our National 

Wildlife Refuge System ð deserves. 

 

Sincerely, 

 

Kristen Miller, Conservation Director  

Alaska Wilderness League 

Jim Kowalsky, Chair 

Alaskans for Wildlife 

Robin L. West, Chair 

Association of Retired U.S. Fish and Wildlife 

Service Employees  

Natalie Dawson, Executive Director 

Audubon Alaska 

Alison Ronson, Interim Executive Director 

Canadian Parks and Wilderness Society-

National 

Chris Rider, Executive Director 

Canadian Parks and Wilderness Society-

Yukon Chapter 

Kristen Monsell, Oceans Legal Director & 

Senior Attorney 

Center for Biological Diversity  

 

Bob Dreher, Senior Vice President of 

Conservation Programs 

Defenders of Wildlife 
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Erik Grafe, Attorney 

Earthjustice 

Erik DuMont, Stop Drilling Campaign 

Director 

Environment America 

Carol Hoover, Executive Director 
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Jessica Girard, Director 
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David C. Raskin, President 
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Bernadette Demientieff, Executive Director 
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 OVERVIEW OF COMMENTS  

 

Our organizations have dedicated decades to defending the Coastal Plain of the Arctic 

National Wildlife Refuge (Arctic Refuge or Refuge) from oil and gas development, and we will 

continue to do so. These unparalleled public lands, and the wildlife that depend on them, are an 

international treasure that must be conserved for future generations. While we oppose any 

attempts to allow oil and gas activities on the Coastal Plain, we provide detailed comments 

addressing many legal, policy, and resources issues that the Bureau of Land Management (BLM) 

failed to address or inadequately addressed in the draft environmental impact statement (draft 

EIS or DEIS) for the leasing program. These comments set out in detail the history of 

conservation of the Coastal Plain; its current management; the tax legislation that allows for an 

oil and gas program on the Coastal Plain; legal deficiencies with the draft EIS regarding 

directives in the Tax Act, the National Environmental Policy Act (NEPA), National Wildlife 

Refuge mandates, and other relevant laws such as the Endangered Species Act (ESA) and the 

Marine Mammal Protection Act (MMPA); and provide a critique of BLMôs analysis of the 

impacts of an oil and gas program on the exceptional resources of the Coastal Plain.  

 

At the outset, we note that BLMôs draft EIS is so lacking and its analysis so flawed that 

bringing it into compliance with legal mandates will require significant revisions. Additionally, 

BLM did not address numerous issues that Groups flagged for BLM in their Scoping Comment 

Letter.1 As such, BLM must revise and reissue the draft EIS for public review and comment 

before it can move to a final EIS.  

 

 BLM FAILS TO ACKNOWL EDGE THE LONG HISTOR Y OF ARCTIC REFUGE 

PROTECTION.  

 

BLMôs draft EIS fails to acknowledge the conservation history of the Arctic Refuge and 

strong public support for its protection, biasing its presentation of the issues and skewing its 

analysis of an oil and gas program on Refuge resources.  

 

A. THE ARCTIC REFUGE AN D ITS COASTAL PLAIN HAVE BEEN 

PROTECTED FOR DECADES BECAUSE OF THEIR EXCEPTIONAL 

ECOLOGICAL VALUES .  

 

Groups provided significant background on the Coastal Plain of the Arctic Refuge, 

including the long history of its conservation, in our scoping comments.2 As we explained, the 

Arctic Refuge is the crown jewel of the National Wildlife Refuge System. Because of the 

remoteness of its intact ecosystems, the Arctic Refuge is unique in the entire National Wildlife 

Refuge System. It functions as a model for wild nature and for what it contributes to the entire 

National Wildlife Refuge System, especially in protecting and fostering the health and 

productivity of migratory species. 

                                                 
1 Letter from Adam Kolton, Executive Director, Alaska Wilderness League et al., to 

Nicole Hayes, Bureau of Land Management (June 19, 2018) [hereinafter Scoping Comment 

Letter]. 
2 Scoping Comment Letter at 1ï3. 
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Long before it was ever designated as a protected public land unit by the Federal 

government, Alaska Native peoples used and relied on the Coastal Plain and the resources it 

supports. They continue to do so today. Alaska Natives living both north and south of the Brooks 

Range, as well as Canadian First Nations, depend on the fish and wildlife species that the Coastal 

Plain supports. This land was never ceded by Alaska Native peoples who rely on it. Leading up 

to Alaskaôs statehood, the celebrated conservationists Olaus and Margaret Murie and U.S. 

Supreme Court Justice William O. Douglas visited the area that is now the Arctic Refuge, 

recognized its outstanding biological values and wilderness qualities, and upon their return, 

embarked on an effort to protect the area under federal law.3 As a result of their and othersô 

efforts, President Eisenhowerôs Secretary of the Interior designated the Coastal Plain and a large 

area to its south as the Arctic National Wildlife Range (Range) in 1960.4 The Range was 

protected specifically ñfor the purpose of preserving unique wildlife, wilderness and recreational 

valuesò of the area.5 Designation of the Range ñwas unique among Alaska conservation units 

because it was the first for which ecological thinking and concern for maintaining natural 

processes were significant factors in its establishment.ò6 These protections stood for two decades 

before additional protections were added.   

 

Considering it ñone of the most important pieces of conservation legislation ever passed,ò 

President Carter signed the Alaska National Interest Lands Conservation Act (ANILCA) into law 

in 1980.7 In passing ANILCA, Congress ñpreserve[d] for the benefit, use, education and 

inspiration of present and future generations certain lands and waters in the State of Alaska that 

contain nationally significant natural, scenic, historic, archeological, geological, scientific, 

wilderness, cultural, recreational, and wildlife values.ò8 Through ANILCA, Congress re-

designated the Range as the Arctic National Wildlife Refuge.9 Congress added acreage south and 

west of the Range to the newly designated Arctic Refuge.10 In addition to the purposes 

previously recognized for the Range, Congress identified additional purposes for this unique and 

spectacular area of Americaôs Arctic. The ANILCA purposes for the Arctic Refuge are:  

 

(i) to conserve fish and wildlife populations and habitats in their natural diversity 

including, but not limited to, the Porcupine caribou herd (including participation 

in coordinated ecological studies and management of this herd and the Western 

                                                 
3 WILLIAM O. DOUGLAS, MY WILDERNESS: THE PACIFIC WEST 10ï31 (Doubleday & Co., 

Inc. 1960). 
4 Public Land Order 2214, Establishing the Arctic National Wildlife Range at 1 (Dec. 6, 

1960) [hereinafter PLO 2214]. 
5 PLO 2214 at 1. 
6 Arctic National Wildlife Refuge, Fairbanks, AK, 75 Fed. Reg. 17,763, 17,764 (Apr. 7, 

2010). 
7 Alaska National Interest Lands Conservation Act: Remarks on Signing H.R. 39 into 

Law, Dec. 2, 1980, 16 WEEKLY COMP. PRES. DOCS. 2755 (Dec. 8, 1980). 
8 ANILCA § 101(a), 16 U.S.C. § 3101(a). 
9 ANILCA § 303(2). 
10 Id. § 303.      
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Arctic caribou herd), polar bears, grizzly bears, muskox, Dall sheep, wolves, 

wolverines, snow geese, peregrine falcons and other migratory birds and Arctic 

char and grayling; 

(ii)  to fulfill the international treaty obligations of the United States with respect to 

fish and wildlife and their habitats; 

(iii)  to provide, in a manner consistent with the purposes set forth in subparagraphs (i) 

and (ii), the opportunity for continued subsistence uses by local residents, and  

(iv) to ensure, to the maximum extent practicable and in a manner consistent with the 

purposes set forth in paragraph (i), water quality and quantity within the refuge.11 

 

These four purposes, along with the original three purposes set out in PLO 2214, apply to 

the Coastal Plain.12  

   

Under ANILCA, the U.S. Department of the Interior (DOI) was required to conduct 

studies and provide a recommendation to Congress regarding whether the Coastal Plain should 

be opened to oil and gas development.13 To be clear, ANILCA did not open the Coastal Plain to 

oil and gas and BLMôs statement in the draft EIS that Congress designated the Coastal Plain as 

an area for potential oil development is patently incorrect.14 In 1980, with the passage of 

ANILCA, Congress designated the Coastal Plain as a National Wildlife Refuge and expressly 

prohibited oil and gas development.15 This error must be corrected.  

 

In the 1987 Report to Congress, DOI stated that the Coastal Plain ñarea is the most 

biologically productive part of the Arctic Refuge for wildlife and is the center of wildlife 

activity.ò16 Despite the many flaws with the analysis in the Report, it nevertheless concluded that 

oil and gas production would likely have major effects on the Porcupine Caribou Herd and 

muskoxen. Specifically with regards to caribou, those effects include ñwidespread, long-term 

change in habitat availability or quality which would likely modify natural abundance or 

distribution of species.ò17 The Report also found that full or even limited leasing would have 

major impacts on water resources, subsistence for residents of Kaktovik, and recreation, 

wilderness, and aesthetics.18 Where DOIôs findings in the LEIS differ from BLMôs findings in 

                                                 
11 Id. § 303(2)(B). 
12 ANILCA § 305; FWS Refuge Management Part 601 National Wildlife Refuge System, 

601 FW 1 at 1.16 (July 26, 2006); U.S Fish and Wildlife Service, Arctic National Wildlife 

Refuge, Revised Comprehensive Conservation Plan Final Environmental Impact Statement, 

Chapter 1 at 1-21 [hereinafter CCP EIS]; see also infra (describing the purposes of the Coastal 

Plain and BLMôs failure to accurately identify and account for them). 
13 16 U.S.C. § 3142. 
14 DEIS vol. 1 at 3-37. 
15 ANILCA §§ 303, 1003. 
16 U.S. Depôt of the Interior, Arctic National Wildlife Refuge, Alaska, Coastal Plain 

Resource Assessment, Report and Recommendation to the Congress of the United States and 

Final Legislative Environmental Impact Statement at 46 (Apr. 1987) [hereinafter LEIS]. 
17 LEIS at vii, 123, 187. 
18 LEIS at 166. 
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this EIS, BLM must explain the basis for this difference. Despite these findings, the Secretary of 

the Interior (Secretary) recommended leasing the entire Coastal Plain area.19 For decades, 

Congress and the President declined to do so. 

 

BLM must recognize and describe this history in the draft EIS to ensure that it is fully 

considering the purposes and resources of the Coastal Plain, as well as accurately acknowledging 

the public support for its protection. 

 

B. CURRENT MANAGEMENT O F THE COASTAL PLAIN AND THE 

WILDERNESS RECOMMEND ATION TO  PROTECT ITS RESOURCES.  

 

The U.S. Fish and Wildlife Service (FWS) currently administers and manages the entire 

Arctic Refuge ð including the Coastal Plain ð under the Comprehensive Conservation Plan 

(CCP) adopted on April 3, 2015.20 The CCP establishes ñmanagement goals and objectives,ò 

ñdefine[s] compatible use,ò ñ[u]pdate[s] management direction related to national and regional 

policies and guidelines used to implement Federal laws governing Refuge management,ò and 

ñ[e]stablish[es] broad management direction for Refuge programs and activities,ò among other 

things.21 Currently, the Coastal Plain is managed under the Minimal Management category as set 

out in the CCP.22  

 

In the CCP, FWS articulated the vision for the Arctic Refuge as follows: 

 

This untamed arctic landscape continues to sustain the ecological diversity and 

special values that inspired the Refugeôs establishment. Natural processes 

continue and traditional cultures thrive with the seasons and changing times; 

physical and mental challenges test our bodies, minds, and spirit; and we honor 

the land, the wildlife, and the native people with respect and restraint. Through 

responsible stewardship, this vast wilderness is passed on, undiminished, to future 

generations.23 

 

Throughout the CCP process, whether to recommend Wilderness for the Coastal Plain 

was one of the main issues considered by the agency and commented on by the public. In 2015, 

following a multi-year process where nearly one million people submitted comments in support 

of protecting the Coastal Plain as Wilderness, the FWS recommended Wilderness for the Coastal 

Plain.24 In adopting Alternative E (which included a Wilderness recommendation for the 

                                                 
19 LEIS at vii, 188ï89, 192. 
20 U.S Department of the Interior, Fish and Wildlife Service, Region 7, Record of 

Decision, Revised Comprehensive Conservation Plan, Arctic National Wildlife Refuge (Apr. 3, 

2015) [hereinafter CCP ROD]. 
21 CCP EIS Executive Summary at S-9. 
22 CCP EIS vol. 1 at 3-34; CCP ROD at 5. 
23 CCP ROD at 4. 
24 CCP ROD at 3. 
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majority of the Coastal Plain and the lands to the south added by ANILCA), FWS stated that 

Wilderness for the Coastal Plain: 

  

[B]est meets the Serviceôs purpose and need to manage the Arctic Refuge to 

achieve the mission of the National Wildlife Refuge System and to meet the 

purposes for which the Refuge was established. This alternative conserves the 

fish, wildlife and habitats of the Arctic Refuge and facilitates subsistence and 

recreation in settings that emphasize natural, unaltered landscapes and natural 

processes.25 

 

The agency also stated that: 

 

[The] Arctic Refuge is nationally recognized for its unique and wide range of 

arctic and subarctic ecosystems that retain a high degree of biological integrity 

and natural diversity. The Refuge exemplifies the idea of wilderness embodying 

tangible and intangible values including natural conditions, natural quiet, wild 

character, and exceptional opportunities for solitude, adventure, and immersion in 

the natural world. The Refuge represents deep-rooted American cultural values 

about frontiers, open spaces, and wilderness. It is one of the finest representations 

of the wilderness that helped shape our national character and identity.26 

 

In advancing the Wilderness recommendation to Congress, the President stated that the 

Arctic Refuge ñis one of the most beautiful, undisturbed places in the world. It is a national 

treasure and should be permanently protected through legislation for future generations.ò27  

 

Throughout the CCP process, FWS properly declined to consider oil and gas 

development on the Coastal Plain.28 Specifically regarding the management of the Arctic Refuge 

and the lack of consideration of oil and gas development in the CCP process, the CCP states:  

 

Until Congress takes action to change the provision of ANILCA 1003 or to 

implement the 1987 report, the Service will not and cannot permit oil and gas 

leasing in the Refuge under any of the alternatives in the Plan. When Congress 

makes a management decision, that action will be incorporated into the Plan and 

implemented.29 

 

                                                 
25 CCP ROD at 3ï4, see also id. at 12. 
26 CCP ROD at 11ï12. 
27 Ltr. From the President to the Speaker of the House of Representatives and the 

President of the Senate (Apr. 3, 2015). 
28 See, e.g., CCP EIS vol. 1 at at 3-6. 
29 CCP EIS vol. 1 at 1-1; see also Arctic National Wildlife Refuge, Comprehensive 

Conservation Plan, Environmental Impact Statement, Wilderness Review, Wild River Plans 

Final, Dear Reader Letter at 2 (Sept. 1988) (stating, ñ[w]hen Congress makes a management 

decision [re: oil and gas], that action will be incorporated into the Plan implementedò). 
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Oil and gas leasing and any related activities on the Coastal Plain are, therefore, 

inconsistent with the CCP and present management of the Coastal Plain. BLM fails to 

acknowledge or account for these inconsistencies, or to explain how the oil and gas program it is 

proposing impacts current Refuge management.30  

 

C. TITLE II OF THE TAX CUTS AND JOBS ACT (PUB. L. 115-97, H.R. 1) AND 

AN OIL AND GAS PROGRAM FOR THE COASTAL P LAIN.  

 

Despite decades of support for protecting the Arctic Refugeôs Coastal Plain from oil and 

gas, Congress included a provision in the Tax Cuts and Jobs Act (Tax Act) to open the Coastal 

Plain to oil and gas development. This law was adopted through the budget reconciliation 

process under restrictive Senate procedures that only required a simple majority vote. Senator 

Murkowski was clear that she only used this legislative vehicle because there was not the support 

necessary to open the Refuge through the normal legislative process.31 Throughout the legislative 

process, Senator Murkowski clearly stated that no laws would be waived or bypassed, no process 

would be short-cut, that the agencies would take their time and go through the process step-by-

step to ensure the protection of the wildlife, fish, habitat, and other values of the Coastal Plain. 

BLM must uphold these commitments.32 To date, its efforts fall short.  

 

D. BLM MUST RECOGNIZE THE  STRONG PUBLIC SUPPORT FOR 

PROTECTING THE COAST AL PLAIN.  

 

BLM must acknowledge the strong public support expressed for protecting the Coastal 

Plain. During the scoping period, BLM received over 700,000 comments, the vast majority of 

which expressed support for protecting the Coastal Plain. BLM attempts to dismiss these 

comments as outside of the scope of the EIS.33 These comments are directly relevant to BLMôs 

analysis and an oil and gas program on the Coastal Plain. They demonstrate that there is 

significant controversy and interest in the proposal. And by continuing to identify the need to 

protect the area from oil and gas activities, they make clear that BLM must propose and 

adequately consider a truncated program with significant protections for the Refuge. BLMôs 

proposal of three virtually indistinguishable and immensely impactful alternatives, which go far 

beyond the levels BLM is required to consider as part of the oil and gas program in the Tax Act, 

are inconsistent with the strong public support for protection of the Coastal Plain. 

 

                                                 
30 See infra, Part III.C.4 (explaining the conflicts and inconsistencies between the CCP 

and BLMôs proposal, and BLMôs failure to clearly address this issue). 
31 Margaret Kriz Hobson, Road map for ANWR drilling gets clearer, E&E NEWS, Mar. 

12, 2018 [hereinafter Hobson I]. 
32 See, e.g., Senator Lisa Murkowski, Floor Speech on Reconciliation Legislation 

(November 30, 2017), www.murkowski.senate.gov/press/speech/floor-speech-reconciliation-

legislation-tax-reform. 
33 DEIS vol. 1 at 1-3. 

http://www.murkowski.senate.gov/press/speech/floor-speech-reconciliation-legislation-tax-reform
http://www.murkowski.senate.gov/press/speech/floor-speech-reconciliation-legislation-tax-reform
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 BLMôS DRAFT ENVIRONMENTAL IMPACT STATEME NT IS LEGALLY  

DEFICIENT.  

BLMôs fails to meet its legal obligations under numerous legal mandates, including the 

directives of the Tax Act, the National Environmental Policy Act (NEPA), National Wildlife 

Refuge laws and policies, other relevant statutes including the Endangered Species Act (ESA) 

and the Marine Mammal Protection Act (MMPA), as well as with international obligations. Each 

is addressed in more detail below. 

 

A. BLM FAILS TO ESTABLI SH AN OIL AND GAS PROGRAM THAT IS 

CONSISTENT WITH THE DIRECTIVES IN THE TA X ACT.  

 

BLM fails to explain how it is interpreting and applying multiple directives in the Tax 

Act, including the directive to manage the oil and gas program ñin a manner similar to how BLM 

manages lease sales under the Naval Petroleum Reserve Production Act of 1976 [] (including 

regulations),ò34 the ñ2,000-acre limitationò on surface development, and the right-of-way 

provision. These issues are addressed below. 

 

1. BLM Must Clarify the Lease Sale Process, and Must Ensure Opportunities for 

Public Input at Each Stage.  

 

It is unclear what process BLM is pursuing to hold a lease sale, and therefore, unclear if 

BLM is acting consistent with the Tax Act. During scoping, BLM indicated that it may publish a 

call for lease sale nominations and public comment on the lease sale at the same time that it 

publishes the draft EIS for the leasing program. BLM would then issue the lease sale notice for 

the first lease sale at the same time that it issues a record of decision for the leasing EIS. It does 

not appear that BLM has done this, as no specific call for nominations was issued when BLM 

issued the notice of availability for the draft EIS. Following such a process also would have been 

contrary to how BLM conducts leasing in the National Petroleum ReserveïAlaska (NPRA). The 

process that BLM will use to hold a lease sale is still unclear. BLM must clarify its approach to 

leasing with specificity. This is critically important so that the public understands the steps in this 

highly controversial project and is able to provide appropriate input at the right stage in order to 

inform the specific decision before BLM and ensure compliance with legal mandates.  

 

As Groups explained in their scoping comments, under the Naval Petroleum Reserve 

Production Act (NPRPA) and its regulations, BLM approaches the development of the 

programmatic plan and individual lease sales as two distinct steps.35 First, BLM develops a 

programmatic EIS called an Integrated Activity Plan (IAP), finalizing that document and 

completing the programmatic NEPA process prior to holding a lease sale.36 Consistent with the 

                                                 
34 Pub. L. 115-97, Title II, sec. 20001(b)(3). 
35 Scoping Comment Letter at 21ï22. 
36 U.S. Department of the Interior, Bureau of Land Management, National Petroleum 

Reserve-Alaska, Integrated Activity Plan, Record of Decision (Feb. 21, 2013); Department of the 

Interior, Bureau of Land Management, Call for Nominations and Comments for the 2013 

National Petroleum Reserve in Alaska Oil and Gas Lease Sale, 78 Fed. Reg. 33103 (June 3, 
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Tax Act and how BLM conducts lease sales in the NPRA, BLM should be following a similar 

process here, fully completing the lease program EIS before beginning the distinct administrative 

process to hold an initial lease sale. These two processes ask different questions and make 

different decisions. Both require NEPA review and full public participation. We note that the 

BLMôs leasing regulations for the NPRA apply only to the NPRA; by their terms, they do not 

apply to the Arctic Refuge.37  

 

BLMôs leasing approach for the Coastal Plain, and in particular the process for holding a 

lease sale, is very unclear. In the Reasonably Foreseeable Development Scenario in the draft EIS, 

BLM states that it is assuming that the first lease sale would take place within a year of adoption 

of the ROD.38 BLM also states that the ROD will authorize multiple lease sales, and that lease 

sales will take place after the ROD is issued.39 BLM goes on to say that not all lands identified in 

the ROD may be offered for lease.40 But, in outlining the decisions to be made, BLM states that 

the decision in the ROD ñwill include which tracts of land will be offered for lease.ò41 Thus, it is 

unclear if the ROD will identify specific tracts for companies to bid on, or if BLM will follow 

the process that it employs in the NPRA of having distinct processes, where it completes the 

entire programmatic-level EIS process, and then engages in a separate public process of 

identifying specific tracts to offer for bidding.42 BLM must lay out and explain this process 

before moving to a final EIS.  

 

Compounding this confusion are conflicting statements between BLMôs public website 

and DOI leadership. BLMôs website outlines a process for the Coastal Plain Leasing EIS that 

includes a call for nominations coming with notice of the draft EIS or prior to publication of the 

final EIS and indicates that the ROD will be issued concurrently with a lease sale notice.43 But 

                                                 

2013); see also National Petroleum Reserve-Alaska, Final Integrated Activity 

Plan/Environmental Impact Statement at iv, 9ï10 (explaining the multi-step process for adopting 

a leasing-program IAP and holding a lease sale); see also U.S. Department of Interior, Bureau of 

Land Management, Anchorage, Alaska, Northeast National Petroleum Reserve-Alaska, Final 

Supplemental Integrated Activity Plan/Environmental Impact Statement at ES-7 (May 2008) 

(noting that after completing the leasing EIS, the BLM ñmay conduct one or more lease sales in 

the planning areaò); U.S. Department of the Interior, Bureau of Land Management, Northwest 

National Petroleum Reserve-Alaska, Final Integrated Activity Plan/Environmental Impact 

Statement at I-9ïI-10 (Nov. 2003) (noting that the lease sale will be held after the ROD is 

issued). 
37 43 C.F.R. § 3130.-1. 
38 DEIS vol. 2 Appendix B at B-11. 
39 DEIS vol. 1 at 1-5. 
40 DEIS vol. 1 at 1-5. 
41 DEIS vol. 1 at ES-1. 
42 DEIS vol. 2 at B-10 (estimated hypothetical development time frames that do not 

include a separate call for nominations process). 
43 U.S. Department of the Interior, Bureau of Land Management, Frequently Asked 

Questions, available at: https://eplanning.blm.gov/epl-front-

https://eplanning.blm.gov/epl-front-office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=152117
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recent comments from Assistant Secretary for Land and Minerals Management Joseph Balash 

indicate that the call for nominations will be concurrent with the issuance of the final EIS.44 

Again, BLM must clarify its approach to leasing with specificity, ensuring that all steps involve 

public notice and participation, and appropriate analysis. 

 

As Groups also explained, BLM will need to survey the boundaries for the tracts 

contemplated for lease before it can issue a Call for Nominations. It does not appear that BLM 

has accounted for this step in its timeline.45 The agency also failed to analyze the impacts of the 

survey efforts on Coastal Plain resources. It must do so. 

 

2. BLM Failed to Address Other Aspects of How It Will Administer the Oil and Gas 

Program and Lease Sales in a Manner Similar to the NPRPA and Its Regulations.  

 

The Tax Act directs the Department of Interior to ñmanage the oil and gas program on the 

Coastal Plain in a manner similar to the administration of lease sales under the Naval Petroleum 

Reserves Production Act of 1976 (42 U.S.C. 6501, et seq.) (Including regulations).ò46 In addition 

to the conservation purposes of the Refuge that will require additional protective measures, the 

Tax Actôs direction is relevant to both the manner in which BLM can proceed to leasing as well 

as the approach the agency must take in structuring the protective provisions related to the oil 

and gas program. The leasing provisions in the NPRPA expressly state that any activities 

undertaken pursuant to that statute are required to ñinclude or provide for such conditions, 

restrictions, and prohibitions as the Secretary deems necessary or appropriate to mitigate 

reasonably foreseeable and significantly adverse effects on the surface resources.ò47 Congress 

also indicated that oil and gas activities in areas the Secretary designates as containing significant 

subsistence, recreational, fish and wildlife, or historical or scenic values are to be conducted in a 

manner that will, consistent with the NPRPAôs exploration requirements, ñassure maximum 

protection of such surface values.ò48  

 

BLMôs regulations similarly indicate that BLM should take any actions deemed 

ñnecessary to mitigate or avoid unnecessary surface damage and to minimize ecological 

disturbanceò and that BLM is obligated to provide maximum protection measures for all areas 

identified as having significant subsistence, recreational, fish and wildlife, or historical or scenic 

values.49 These actions may include limiting, restricting, or prohibiting the use of and access to 

                                                 

office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=1

52117 (last visited January 10, 2019). 
44 Shady Grove Oliver, The Arctic Sounder, BLM seeks comments on leasing alternatives 

(Dec. 30, 2018), available at: 

http://www.thearcticsounder.com/article/1852blm_seeks_comments_on_leasing_alternatives 

(last visited January 10, 2019), 
45 DEIS vol. 2 at B-10. 
46 Pub. L. 115-97, Title II, sec. 20001(b)(3). 
47 42 U.S.C. § 6506a(b) 
48 42 U.S.C. §§ 6504(a), 6506a(n)(2). 
49 43 C.F.R. § 2361.1(a), (c). 

https://eplanning.blm.gov/epl-front-office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=152117
https://eplanning.blm.gov/epl-front-office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=152117
http://www.thearcticsounder.com/article/1852blm_seeks_comments_on_leasing_alternatives
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lands, or actions to ñprotect fish and wildlife breeding, nesting, spawning, lambing or calving 

activity, major migrations of fish and wildlife, and other environmental, scenic, or historic 

values.ò50 The regulations also set out a process for BLM to identify special areas with 

significant surface values.51 

 

Under these provisions, BLM has a broad obligation to protect the surface values. BLM 

must ensure that it is providing similar protections as part of the oil and gas program in the 

Arctic Refuge in order to comply with the Tax Actôs mandate that the oil and gas program be 

conducted in a manner similar to the leasing program in the Reserve.  

 

BLM has failed to comply with its statutory obligations to identify special areas and 

provide maximum protection for those values in the Arctic Refuge. At no point in BLMôs 

analysis has BLM made any attempt to identify and designate special areas with significant 

subsistence, recreational, fish and wildlife, or historical or scenic values, despite the fact that 

those provisions are very closely related to BLMôs leasing provisions, including stipulations. 

BLM should identify those areas with specificity and ensure that it provides maximum protection 

for those significant values of the Coastal Plain, consistent with its statutory obligations. Any 

measures to protect those areas must account for the exceptional surface biological values and 

resources of the Coastal Plain, ensure maximum protection of those values, and be based on 

updated information and scientific data. 

 

3. BLMôs Approach to the 2,000-Acre Limitation Is Inconsistent with the Tax Act.  

 

The Tax Act sets a limit on surface development of 2,000 acres.52 This limit was 

repeatedly discussed during proceedings leading to the passage of the legislation as a way to 

prevent harm to Coastal Plain resources.53 While Groups believe that this limitation will not 

achieve this stated goal, BLM must nevertheless interpret and apply the limitation consistent 

with this overarching protective goal.  

 

In interpreting this language, BLM states that it will limit to 2,000 acres ñthe total 

number of surface acres of all Federal land across the Coastal Plain, regardless of whether such 

land is leased, which may be covered by production and support facilities at any given time.ò54 

                                                 
50 Id. § 2361.1(e)(1). 
51 Id. § 2361.1(c). 
52 Pub. L. 115-97, Title II, section 20001(c)(3). 
53 Chairman Lisa Murkowski, Opening Statement, Full Committee Reconciliation 

Markup, U.S. Senate Committee on Energy and Natural Resources (Nov. 15, 2017) (ñAlaskans 

know that we must balance the potential impacts of development. And I will be the first to agree 

that the environment and local wildlife will always be a concern, and thatôs why we have not 

avoided environmental review. . . . And thatôs why we have limited surface development to a 

total of just 2,000 federal acres.ò), available at: 

https://www.energy.senate.gov/public/index.cfm/files/serve?File_id=5B08FB7E-B82C-488F-

9627-D78DEAF2EBC1. 
54 DEIS vol. 1 at 1-6 (emphasis in original). 

https://www.energy.senate.gov/public/index.cfm/files/serve?File_id=5B08FB7E-B82C-488F-9627-D78DEAF2EBC1
https://www.energy.senate.gov/public/index.cfm/files/serve?File_id=5B08FB7E-B82C-488F-9627-D78DEAF2EBC1
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The interpretation set forth in the draft EIS and BLMôs application of the limitation in the 

development scenario and alternatives is at odds with protecting the Coastal Plain and Congressô 

intent behind the provision. Additionally, merely stating there is such a limit is failing to analyze 

numerous aspects of how such a limit can be applied that will have important effects on the 

Coastal Plain. 

 

First, BLM is interpreting the limitation to be a rolling limit, as opposed to a cumulative 

cap on impacted acreage.55 In the proceedings leading up to bill passage, this provision was 

described as providing a cap on all surface development on the Coastal Plain.56 At no point in the 

legislative history is there any indication Congress intended for this number to be a rolling total 

or that Congress wanted BLM to rely on wholly unproven reclamation techniques to further 

expand the footprint of development beyond 2,000 acres. Interpreting the limitation to allow for 

additional lands to be developed if other lands are reclaimed means that much more than 2,000 

acres of the Coastal Plain would be impacted by oil and gas activities. This is contrary to the Tax 

Act and cannot be permitted. Two-thousand acres is the maximum cumulative acreage that can 

be impacted by surface development under the Tax Act.  

 

Even if this mistaken interpretation were correct, the final EIS would still have to include 

clear guides for tracking disturbance, enforcement mechanisms, and standards for how 

reclamation will be evaluated that are scientifically sound and use an appropriate timeline for 

judging ñcompleteò reclamation. Additionally, BLM would have to develop clear rules for when 

impacted acreage needs to be reclaimed so operators do not continue operating at low production 

levels to avoid reclamation costs. 

 

Second, BLMôs interpretation also excludes highly impactful components of oil and gas 

production and development from the limitation, allowing much greater impact to the Coastal 

Plain than intended by Congress. Specific to pipelines, BLM is only interpreting the limitation to 

apply to those lands that are ñdirectly occupied by facilities.ò57 This means that BLM is only 

counting the area where the vertical supports of pipelines physically contact the ground, not the 

total acreage of elevated pipelines.58 In the draft EIS, BLM concludes that only 8.4 to 10 acres 

would be impacted by the vertical supports for elevated pipelines, even though 210 to 250 miles 

of pipelines would be constructed on the Coastal Plain.59 BLMôs basis for this interpretation is 

that the language of the Tax Act identifies ñpiers for support of pipelines.ò60 BLMôs 

                                                 
55 DEIS vol. 1 at 1-6. 
56 Chairman Lisa Murkowski, Opening Statement, Full Committee Reconciliation 

Markup, U.S. Senate Committee on Energy and Natural Resources (Nov. 15, 2017) (ñWe have 

also limited surface development to just 2,000 federal acres.ò), available at: 

https://www.energy.senate.gov/public/index.cfm/files/serve?File_id=5B08FB7E-B82C-488F-

9627-D78DEAF2EBC1. 
57 DEIS vol. 1 at 1-6. 
58 DEIS vol. 2. Appendix B at B-21. While BLM does not directly address buried 

pipelines, any portions of buried pipelines must count toward the limitation.  
59 DEIS vol. 2 Appendix B at B-21. 
60 DEIS vol. 1 at 1-6. 
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interpretation fails to account for the fact that the list included in the Tax Act is an inclusive list, 

not an exclusive list. Pipelines are unquestionably production and support facilities developed on 

the surface of the Coastal Plain. As such, all areas impacted by elevated pipelines should count 

toward this limitation, including the full length of the pipelines themselves as well as the vertical 

supports. Interpreting the limitation to apply to pipelines in this way is consistent with the 

overarching goal that this provision be a protective measure for the Coastal Plain. By interpreting 

the limitation to ignore the miles of actual pipelines, BLM is able to ignore considerable acreage 

directly impacted by pipelines. BLMôs attempt to exclude elevated pipelines themselves from the 

2,000-acre limitation cannot carry forward in the final EIS.61 

 

Another surface development component that BLM is not including in the 2,000-acre 

limitation is gravel mines. While it is unclear whether BLM has the authority to even authorize 

gravel mining on the Coastal Plain, excluding gravel mines from the 2,000-acre limitation is 

another way in which BLMôs narrow interpretation of the limitation allows greater impacts to the 

Coastal Plain than permitted. BLM concludes that as many as 320 acres could be directly 

impacted by gravel mining, with 165ï176 acres being a low estimate.62 This is considerable 

acreage. The high estimate would result in gravel mines being the second highest surface 

disturbing component of the oil and gas program.63 BLM asserts that it is not including gravel 

mines under the category of things subject to the 2,000-acre limitation because gravel mines 

supply raw materials to build oil and gas facilities, but are not, according to BLM, facilities 

themselves.64 This is inconsistent with BLMôs own interpretation of the term ñfacility.ò 

According to BLM, a ñfacilityò is something that is ñbuilt, installed, or established to serve a 

particular purpose.ò65 It is also inconsistent with the National Research Councilôs accounting of 

gravel infrastructure on the North Slope, which included gravel mines in the total impacted 

area.66 Gravel mines are built and established to serve the particular purpose of supplying gravel 

for oil and gas roads and pads. Their only purpose under the oil and gas program is to support oil 

and gas development.67 If not for the oil and gas program, these gravel mines would not be built. 

BLM recognizes as much in the draft EIS.68 BLM also acknowledges that gravel mines are part 

of the program by subjecting them to project requirements under ROP 24. If they are part of the 

program, they must be subject to the 2,000-acre limitation. Including gravel mines under the 

limitation is entirely consistent with Congressô goal, which was not just to establish an oil and 

                                                 
61 It is also unclear how BLM is accounting for the assumed connections to the Trans-

Alaska Pipeline System in its overall surface disturbance calculations. See DEIS vol. 2 at B-8, B-

17. 
62 DEIS vol. 2 Appendix B at B-22. 
63 DEIS vol. 2 Appendix B at B-23, Table B-5. 
64 DEIS vol. 1 at 1-6.  
65 DEIS vol. 1 at 1-6. 
66 National Research Council of the National Academies, Cumulative Environmental 

Effects of Oil and Gas Activities on Alaskaôs North Slope, Committee on Cumulative 

Environmental Effects of Oil and Gas Activities on Alaskaôs North Slope at 44 (2003).  
67 See 40.C.F.R. § 1508.25(a) (describing a ñconnected actionò as one that ñdepend[s] on 

the larger action for their justificationò). 
68 DEIS vol. 1 at 3-26, 3-49, vol. 2 Appendix B at B-19, B-22. 
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gas program on the Coastal Plain as BLM states,69 but to establish an oil and gas program that is 

protective of the Coastal Plainôs resources. Including gravel mines under the 2,000-acre 

limitation is also consistent with BLMôs inclusion of those things which ñsubstantially disturbs 

the tundra surface.ò70 Gravel mines unquestionably disturb the tundra surface.71 BLMôs attempt 

to exclude them from the category of things that is subject to the 2,000-acre limitation cannot 

carry forward in the final EIS. 

 

BLM also does not specify in its 2,000-acre limitation how it will address several other 

types of infrastructure including buildings without gravel pads that are elevated over the tundra, 

gravel roads that expand in width following use (a common occurrence on the North Slope), 

power lines, and snow fences. 

 

In addition to improperly interpreting the limitation, BLM fails to address important 

components of the 2,000-acre limitation. First, how the surface disturbance is permitted to occur 

will have vastly different impacts on habitat and, as a result, subsistence uses. As the U.S. Court 

of Appeals for the Tenth Circuit recognized, having a simple limitation on the amount of surface 

disturbance but no direction on how that disturbance will occur can result in a significant 

variation in the effects of that disturbance on plants and wildlife. In New Mexico ex rel. 

Richardson v. BLM, the BLM changed from an alternative that limited surface disturbance 

associated with oil and gas development to a specific location (along existing roads) to a cap of 

one percent of lease acreage. The Court found that this required a supplemental NEPA analysis 

ñ[b]ecause location, not merely total surface disturbance, affects habitat fragmentation.ò72 As the 

Court elaborated, ñthe location of development greatly influences the likelihood and extent of 

habitat preservation. Disturbances on the same total surface acreage may produce wildly 

different impacts on plants and wildlife depending on the amount of contiguous habitat between 

them.ò73 These effects were significant in the fragile Chihuahuan desert grasslands at issue in the 

Richardson case and even more so in the Coastal Plain, where 2,000 acres of disturbance can be 

spread in a spider web that could affect areas at magnitudes of difference than if that disturbance 

was carefully limited. BLMôs draft EIS fails to consider what 2,000 acres of development could 

look like geographically and spatially, and the impacts that could occur depending on the 

location of activities and development.  

 

The agency also failed to explain what mechanism it is adopting to ensure that the agency 

has the ability to regulate surface development to actually keep any development below this 

acreage cap, as well as the enforcement authority available to the agency to ensure compliance if 

development begins. Importantly, BLM has not elaborated how it intends to track surface 

disturbance to ensure that limits are not being neared, then reached and exceeded by multiple 

projects at the same time. BLM needs to demonstrate reliable technology, reporting, verification 

and monitoring techniques that it intends to use. At a minimum, pilot projects would need to be 

used to demonstrate that this can be carried out successfully, including use of ground-truthing 

                                                 
69 DEIS vol. 1 at 1-6. 
70 DEIS vol. 1 at 1-6. 
71 DES vol. 1 at 3-49ï3-50. 
72 565 F.3d 683, 707 (10th Cir. 2009). 
73 565 F.3d at 706. 
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before turning to a system that relies on solely technological solutions such as aerial or satellite 

imagery, global positioning system mapping, and geographic information systems (GIS) 

analysis. 

 

Moreover, it is unclear when BLM will grant acreage to companies. These types of 

decisions are important for project developers and will have implications for their development 

timelines since ensuring adequate acreage available for development will be essential. For 

example, will BLM grant the acreage:  

 

¶ Following lease sales to successful bidders? 

¶ When BLM approves development plans? 

¶ When permits are secured? 

¶ When construction begins? 

BLM has not elaborated upon how it intends to enforce the surface disturbance limitation 

once it grants leases to operators. It is not clear if the agency intends to place any limits on 

individual leases or to simply track the acreage and then send notices to companies to halt 

activities if acreage limits are reached. Nor is it clear how individual companies will be required 

to track surface-disturbing activities and report them. The BLM identified various lease 

stipulations or required operating procedures in the EIS, but all of these can be waived, 

exempted, or modified. Accordingly, they are insufficient to serve as an enforcement mechanism 

for the development limitation. For instance, Lease Stipulation 1, which BLM is referring to as a 

no surface occupancy stipulation, only precludes some permanent disturbance near rivers and 

streams. However, the EIS lacks a no surface occupancy stipulation applicable to all acreage of 

the Coastal Plain. In fact, there are no specific stipulations in Chapter 2 that indicate there will be 

a limitation on surface disturbance or that provide a general notice to the lessors that BLM may 

require a cessation of surface disturbing activities should the acreage limits by achieved. These 

types of stipulations must be included in every lease and permit issued to make it clear that BLM 

and the leaseholders are beholden to these limitations when issuing a lease.  

 

At a minimum, BLM must be very clear in its lease terms that it is not granting any rights 

to lessees to conduct any oil and gas activities and that BLM retains full authority to outright 

prohibit oil and gas activities on any lease issued at any time during the lease term. This is 

contrary to how BLM currently describes leases.74 BLM also acknowledges that its authority to 

deny activities on leases is conditioned on what is in the actual lease terms.75 But without a clear 

restriction and reservation of rights, BLM could be in the position it now finds itself in the 

NPRA, where it has granted leases that, according to the agency, do not allow it to reject 

proposals and prohibit activities.76 If BLM does not identify an enforcement mechanism and 

                                                 
74 DEIS vol. 1 at 1-1. 
75 DEIS vol. 1 at 3-1. 
76 Greater Mooses Tooth 2 Oil and Gas Development Project, Joint Record of Decision 

and Permit Evaluation Bureau of Land Management U.S. Army Corps of Engineers at 8 (Oct. 

2018) (ñAlternative D is not a practicable alternative in the JROD, due to the fact that BLM 

cannot select this alternative as its decision for GMT2. Once issued, oil and gas leases provide a 

right of development, subject to reasonable regulation.ò). 



 

15 

 

clearly retain the authority to prohibit activities on any leases it may grant, BLM cannot ensure 

that it will comply with the 2,000-acre limitation. 

 

BLM has indicated that it intends to rely on use of temporary facilities (on snow and ice) 

and reclamation so that once some acreage has been disturbed, it can be deemed only temporarily 

disturbed or reclaimed and then new acreage can be disturbed. As explained above, this 

interpretation cannot carry forward. And as explained below, reclamation of Arctic tundra and 

ecosystems is notoriously challenging and long-term. BLM must establish systems to ensure 

there has not been damage below snow and ice. Further, there must be inspection standards in 

place to verify reclamation before those acres can be accepted. Using operator ñreclamation 

plansò is not sufficient. A separate review of the ground multiple years later (given the slow 

speed at which Arctic ecosystems regenerate) must be required before these acres can be deemed 

reclaimed for purposes of permitting additional surface disturbance. 

 

Finally, BLM failed to explain how it interprets this limitation to apply to the private 

lands on the Coastal Plain (i.e., the KIC/ASRC lands and Native Allotments). BLM explains how 

it will apply the limitation on Federal land. But the limitation is also a legal requirement to 

conserve the Arctic Refuge Coastal Plain. As such, BLM must explain how it could apply to all 

private lands in the Refuge under section 22(g) of the Alaska Native Claims Settlement Act as 

well as how it could apply to ASRC/KIC lands under the terms of that Land Exchange 

Agreement.  

 

4. BLM Fails to Acknowledge Mandatory Existing Legal Mandates for Rights-of-

Way and Explain How it Will Implement the Right-of-Way Directives in the Tax 

Act Consistent with these Existing Legal Mandates. 

 

The Tax Act also states that the ñSecretary shall issue any rights-of-way or easements 

across the Coastal Plain for the exploration, development, production, or transportation necessary 

to carry out this section.ò77 BLM fails to explain how it will address and apply the rights-of-way 

provision in the Tax Act, particularly in light of other mandatory statutory obligations for rights-

of-way under ANILCA Title XI. The Tax Act did not waive any substantive requirements of 

these laws; any right-of-way or easement applications must first comply with these statutory 

mandates, including ANILCA Title XI. BLM must clarify and recognize this in the final EIS.  

 

Additionally, the DEIS asserts that it lists all ñrequirements of federal, state, and local 

laws and regulations associated with future development in the Coastal Plain.ò78 That list 

mentions some sections of ANILCA but fails to mention Title XI, which provides the ñsingle 

comprehensive statutory authority for the approval or disapprovalò of transportation and utility 

systems (TUSs) on conservation system units (CSUs) in Alaska.79 TUSs include roads, pipelines, 

and energy transmission systems, and all related structures and facilities needed to construct, 

                                                 
77 Pub. L. 115-97, Title II, section 20001(c)(2). 
78 DEIS vol. 2 App. D at D-1. 
79 ANILCA sec 1101(c), 16 U.S.C. § 3161(c). 
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maintain and operate them.80 Sections 1104ï1106 of ANILCA set forth the detailed procedural 

and substantive requirements governing any approval or disapproval of a proposed TUS in a 

CSU.81 A decision that purports to authorize a TUS in a CSU without complying with the 

requirements of Title XI can have no effect.82 This means that the leasing process cannot convey 

a right to develop virtually any of the typical components of an oil and gas development unless it 

complies with Title XI.83 

 

The DEIS ignores Title XI, instead simply noting that the Tax Act ñauthorizes the BLM 

to issue rights-of-way or easements across the Coastal Plain for the exploration, development, 

production, or transportation necessary to carry out the oil and gas leasing program.ò84 That 

provision, however, simply reinforces the existing language in ANILCA, providing minimum 

                                                 
80 ANILCA sec 1102(4), 16 U.S.C. § 3162(4). 
81Among other notable features, these provisions require detailed findings supported by 

substantial evidence, with respect to:  

(A) the need for, and economic feasibility of, the transportation or utility system; 

(B) alternative routes and modes of access, including a determination with respect to 

whether there is any economically feasible and prudent alternative to the routing of the system 

through or within a conservation system unit, national recreation area, or national conservation 

area and, if not, whether there are alternative routes or modes which would result in fewer or less 

severe adverse impacts upon the conservation system unit; 

(C) the feasibility and impacts of including different transportation or utility systems in 

the same area; 

(D) short- and long-term social, economic, and environmental impacts of national, State, 

or local significance, including impacts on fish and wildlife and their habitat, and on rural, 

traditional lifestyles; 

(E) the impacts, if any, on the national security interests of the United States, that may 

result from approval or denial of the application for a transportation or utility system; 

(F) any impacts that would affect the purposes for which the Federal unit or area 

concerned was established; 

(G) measures which should be instituted to avoid or minimize negative impacts; and 

(H) the short- and long-term public values which may be adversely affected by approval 

of the transportation or utility system versus the short- and long-term public benefits which may 

accrue from such approval.  

ANILCA sec. 1104(g)(2), 16 U.S.C. § 3164(g)(2).  
82 ANILCA sec. 1104(a), 16 U.S.C. § 3164(a) (ñNotwithstanding any provision of 

applicable law, no action by any Federal agency under applicable law with respect to the 

approval or disapproval of the authorization, in whole or in part, of any transportation or utility 

system shall have any force or effect unless the provisions of this section are complied with.ò).  
83 The DEIS repeatedly states that ñcertain rightsò are conveyed to lessees at the lease 

sale stage. E.g., DEIS vol. 1 at 3-133. BLM should clarify what it believes these rights to be and 

explain that any proposed TUS is conditional on compliance with the Title XI process, which 

inherently includes agency discretion to approve or disapprove. BLM cannot circumvent or 

rewrite Title XI with a lease. 
84 DEIS vol. 2 App. D at D-2; P.L. 115-97 sec 20002(c)(2). 
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terms and conditions that the Secretary must include when issuing rights-of-way for TUSs.85 But 

the approval of any TUSs must first be made pursuant to Title XI.  

 

The DEISôs characterization of the Secretaryôs authority to issue rights-of-way, and 

especially its complete omission of Title XI from the list of applicable federal laws, leave the 

distinct impression that BLM believes that the substantive and procedural requirements of Title 

XI have somehow been waived for oil and gas development in the coastal plain. They have not 

been waived. As stated during bill passage, and as is discussed further in these comments, no 

laws were being waived by the Tax Act.86 BLM must make clear the applicability of Title XI to 

the approval or disapproval of any TUS that a future lessee may seek to establish. 

 

5. BLM Has Failed to Establish or Identify Standards for Its Decisions Through a 

Rulemaking Process Involving the Public, Subverting Meaningful Public 

Participation in the Current EIS Process, and Has Failed to Address the Possible 

Applicability of FLPMA Requirements.   

 

In the current process, BLM is pressing forward with making determinations about where 

to lease, and under what terms, before it has engaged in any rulemaking to establish the 

regulatory scheme that will govern lease sales and subsequent development related activities. In 

particular, it has failed to engage in rulemaking to establish what substantive standards apply to 

its decisions about leases and the authorization of development related activities. The agency has 

also failed to point to any existing BLM regulations that actually apply to the Coastal Plain to 

explain what standards apply to its decisions.   

 

 Although the Tax Act directs BLM to ñmanage the oil and gas program on the Coastal 

Plain in a manner similar to the administration of lease sales under the Naval Petroleum 

Reserves Production Act of 1976 (42 U.S.C. 6501, et seq.) (including regulations),ò87 it does not 

state that either the NPRPA or the regulations thereunder are directly applicable to the Coastal 

Plain, and, on their face, the NPRPA and the regulations apply only to the geographic area of the 

NPRA.88 The DEIS fails to acknowledge that BLM is engaged in what is really a rulemaking 

endeavor to establish the standards and procedures for leasing in the Coastal Plain. Instead, BLM 

appears to be tacitly making those decisions without following the procedures required by the 

Administrative Procedure Act (APA) or followed for the NPRA.      

 

                                                 
85 ANILCA sec 1107(a), 16 U.S.C. § 3167(a). 
86 See, e.g., Senator Lisa Murkowski, Floor Speech on Reconciliation Legislation 

(November 30, 2017), www.murkowski.senate.gov/press/speech/floor-speech-reconciliation-

legislation-tax-reform. 
87 Pub. L. 115-97, Title II, sec. 20001(b)(3) (emphasis added). 
88 See, e.g., 43 U.S.C. Ä 6506a(a) (ñThe Secretary shall conduct an expeditious program 

of competitive leasing of oil and gas in the Reserve in accordance with this Act.ò (emphasis 

added)); 43 C.F.R. § 3130-1 (These regulations establish the procedures under which the 

Secretary of the Interior will exercise the authority granted to administer a competitive leasing 

program for oil and gas within the National Petroleum Reserve - Alaska.ò (emphasis added)). 

http://www.murkowski.senate.gov/press/speech/floor-speech-reconciliation-legislation-tax-reform
http://www.murkowski.senate.gov/press/speech/floor-speech-reconciliation-legislation-tax-reform
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This failure undermines the public participation in the current process required by NEPA 

because the public is unable to evaluate, for example, whether the proposed lease stipulations 

satisfy the applicable protective standards. It is impossible to do so because BLM has failed to 

articulate to the public what those standards are and what regulatory scheme or schemes are the 

proper ones. As discussed above, the direction in the Tax Act constrains BLM to provide, among 

other protections, the resource protections identified in the NPRPA and the regulations 

thereunder, but BLM has failed to articulate how it will provide even those protective standards; 

nor has it articulated how it will adjust those standards to provide the greater level of protection 

necessary for any oil and gas program to be consistent with the requirements of ANILCA and the 

National Wildlife Refuge System Administration  Act to continue to fulfill the primary purposes 

of the Refuge.  

  

In addition to violating NEPAôs requirements, this failure potentially also violates the 

requirements of the APA and FLPMA to the extent they may apply. The DEIS makes no attempt 

at explaining whether or not FLPMA applies to its management of the interests in land addressed 

by the Tax Act. It does not list FLPMA as one of the laws that applies to its decision. An 

explanation is necessary because FLPMA is generally applicable to the NPR-A, but is not 

applicable to National Wildlife Refuges. The question of whether FLPMA applies is relevant to 

the current DEIS process. For example, as described above, it is relevant to determining whether 

BLM is complying with the proper procedures for establishing standards for its decisions prior to 

engaging in processes that apply those standards. Moreover, it is also important to understanding 

what substantive standards apply to the decisions at hand. However, any application of FLPMA 

must also take into account the more protective substantive laws that apply to the Arctic Refuge 

and FWSôs administration and management of the lands to achieve Refuge and Refuge System 

purposes.  

  

Rather than frustrating public participation by obscuring much of the decision making 

underlying and informing the current process, BLM should clarify what regulations and laws 

apply to the decisions at hand, explain its interpretations transparently, and provide for public 

participation.    

 

B. BLMôS DRAFT EIS FAILS TO COMPLY WITH NEP A.  

 

NEPA is ñour basic national charter for protection of the environment.ò89 NEPAôs 

analysis and disclosure goals are two-fold: (1) to ensure informed agency decision making, and 

(2) to ensure public involvement.90 NEPA requires that federal agencies prepare a detailed EIS 

for any major Federal action that may significantly affect the quality of the human 

environment.91 By focusing the agencyôs attention on the environmental consequences of its 

proposed action, NEPA ñensures that important effects will not be overlooked or underestimated 

only to be discovered after resources have been committed or the die otherwise cast.ò92 NEPA 

                                                 
89 40 C.F.R. § 1500.1(a). 
90 Robertson v. Methow Valley Citizen Council, 490 U.S. 332, 349 (1989).  
91 42 U.S.C. § 4332; 40 C.F.R. § 1508.18(b)(4). 
92 See also Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 371 (1989))). 
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ñis not designed to postpone analysis of an environmental consequence to the last possible 

moment;ò it is ñdesigned to require such analysis as soon as it can reasonably be done.ò93 

 

BLMôs draft EIS fails to comply with NEPA in multiple respects. Indeed, the draft EIS is 

so deficient that BLM must revise it and re-release it for public comment. BLM fails to consider 

a reasonable range of alternatives, fails to acknowledge and address the considerable missing 

information, and fails to properly evaluate mitigation measures. Further, BLMôs approach to the 

impacts analysis is deeply flawed, the agency cannot defer its analysis of an oil and gas program; 

it must do that analysis now, and the agency wholly fails to consider any 3-dimensional (3D) 

seismic surveying. Finally, BLMôs draft EIS fails to ensure public participation, engage 

important cooperating agencies, or properly rely on other documents and analysis. Each of these 

issues is described below. 

 

1. BLMôs Draft EIS is Inadequate and Must Be Revised and Re-Released for Public 

Comment. 

 

As an initial NEPA issue, BLMôs draft EIS is so inadequate that it prevents a meaningful 

analysis and review by the public. It must be revised and re-released for public comment. To 

achieve NEPAôs goals, the statute requires federal agencies to ñ[e]ncourage and facilitate public 

involvement in decisions which affect the quality of the human environment.ò94 To help 

guarantee public participation and informed decisions, the language of an EIS must be ñclear,ò 

ñbe written in plain language,ò and presented in a way that ñthe public can readily understand.ò95 

It must also be ñsupported by evidence that the agency has made the necessary environmental 

analyses.ò96 ñThe information must be of high qualityò because ñ[a]ccurate scientific analysis . . . 

and public scrutiny are essential to implementing NEPA.ò97  

  

In responding to public comments on a draft EIS, an agency may: (1) ñ[m]odify 

alternatives including the proposed action;ò (2) ñ[d]evelop and evaluate alternatives not 

previously given serious consideration by the agency;ò (3) ñ[s]upplement, improve, or modify its 

analyses;ò (4) ñ[m]ake factual corrections;ò or (5) ñ[e]xplain why the comments do not warrant 

further agency response, citing the sources, authorities, or reasons which support the agencyôs 

position.ò98 ñIf changes [in an EIS] in response to comments are minor and are confined to the 

                                                 
93 Kern v. U.S. Bureau of Land Mgmt., 284 F.3d 1062, 1072 (9th Cir. 2002). 
94 40 C.F.R. § 1500.2(d). 
95 Earth Island Inst. v. U.S. Forest Service, 442 F.3d 1147, 1160 (9th Cir. 2006); 40 

C.F.R. § 1502.8; see also Or. Envtl. Council v. Kunzman, 817 F.2d 484, 493 (9th Cir. 1987) (ñAn 

EIS must be organized and written so as to be readily understandable by governmental 

decisionmakers and by interested non-professional laypersons likely to be affected by actions 

taken under the EIS.ò). 
96 40 C.F.R. § 1502.1; see also 40 C.F.R. § 1502.8. 
97 40 C.F.R. § 1500.1(b). 
98 40 C.F.R. § 1503.4(a). 
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responses described in paragraphs (a)(4) and (5) of this section, agencies may write them on 

errata sheets and attach them to the statement instead of rewriting the draft statement.ò99  

 

Conversely, non-minor changes that require modified or new alternatives or analyses 

generally require revision or supplementation of the draft EIS.100 ñIf a draft statement is so 

inadequate as to preclude meaningful analysis, the agency shall prepare and circulate a revised 

draft of the appropriate portion.ò101 The agency must then seek public comment on the revised 

draft EIS.102 An EIS that fails to enable meaningful public review and understanding of the 

agencyôs proposal, methodology, and analysis of environmental consequences violates NEPA.103 

BLMôs draft EIS will need to be revised for at least three reasons: it fails to include key 

information and analysis, fails to analyze a reasonable range of alternatives, and fails to take a 

hard look at the impacts of the oil and gas program on the Coastal Plain. 

 

BLMôs draft EIS for the Coastal Plain oil and gas leasing program contains numerous 

gaps in information and analysis that seriously frustrate public review and understanding. Certain 

highly significant issues that affect important resources and uses of the Coastal Plain, such as 

pre-leasing seismic operations, impacts to public health, a quantitative analysis of air quality 

impacts, the social costs of carbon and other greenhouse gas emissions, contributions of climate-

forcing black carbon, a viewshed and visibility analysis, a cost-benefit analysis that quantifies 

losses to the significant ecological and socio-economic benefits of the Coastal Plain, and 

consideration of reasonable alternatives and measures designed to maximize protection of  

Coastal Plain resources and uses to the greatest extent consistent with the Tax Act are largely 

missing from the draft EIS. Many other issues, such as impacts to polar bears, caribou, and other 

wildlife, impacts to wilderness and recreation, water resources, and vegetation and permafrost, 

are only partially addressed, with key elements of the draft EIS analysis missing, incomplete, 

inaccurate, inconsistent with the best available science, or otherwise inadequate. Our comments 

address these and numerous other serious deficiencies in detail below. The significant and 

numerous information and analytical gaps render BLMôs draft EIS ñso inadequate as to preclude 

meaningful analysisò and review by the public, and therefore necessitate a revised draft EIS.104 

To remedy the extensive gaps in information and analysis, a revised draft EIS is necessary. 

  

                                                 
99 40 C.F.R. § 1503.4(c). 
100 See 40 C.F.R. §§ 1503.4, 1502.9(a) & (c). 
101 40 C.F.R. § 1502.9(a). 
102 See 40 C.F.R. §§ 1502.9(a), 1503.1(a)(4); see also California v. Block, 690 F.2d 753, 

771 (9th Cir. 1982) (ñOnly at the stage when the draft EIS is circulated can the public and 

outside agencies have the opportunity to analyze a proposal and submit comment. No such right 

exists upon issuance of a final EIS.ò). 
103 See, e.g., California ex rel. Lockyer v. U.S. Forest Serv., 465 F. Supp. 2d 942, 948-50 

(N.D. Cal. 2006) (ñincomprehensibleò national monument management plan and corresponding 

EIS violated NEPA where it contained conflicting and confusing statements regarding applicable 

standards for management). 
104 See 40 C.F.R. § 1502.9(a). 
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BLMôs failure to analyze a reasonable range of alternatives also necessitates a revised 

draft EIS. NEPA requires that an EIS analyze a range of reasonable alternatives. The analysis of 

alternatives is the ñheartò of an EIS.105 An agency must ñ[r]igorously explore and objectively 

evaluate all reasonable alternativesò to a proposed action.106 Consistent with NEPAôs basic 

policy objective to protect the environment, this includes more environmentally protective 

alternatives.107 It also includes reasonable alternatives submitted by the public at scoping.108 

ñThe existence of a viable but unexamined alternative renders an [EIS] inadequate.ò109 The 

ñtouchstoneò of the inquiry is ñwhether an EISôs selection and discussion of alternatives fosters 

informed decision-making and informed public participation.ò110  

  

The draft EISôs range of alternatives is inadequate for multiple reasons. The draft EIS 

fails to analyze many reasonable alternatives and proposals submitted by the public at scoping.111 

This includes minimized lease acreage; deferred leasing; alternatives with non-waivable 

stipulations, best management practices, and required operating procedures; alternatives that do 

not allow development until specific FWS findings are made; alternatives that preclude future 

development or only permit contiguous development; and economics-based alternatives.112 

These recommendations are not reflected in BLMôs three action alternatives. The range of 

alternatives included in the analysis is also inadequate to facilitate informed decision making and 

public involvement. For instance, the range of alternatives does not include an alternative that 

makes fewer than 1 million acres available for leasing despite the fact that only 400,000 acres is 

required by law to be offered in each lease sale. Arctic lease sale experience counsels that much 

of the area offered is not ultimately bid on or leased, providing for consideration of a phased 

approach that re-offers unbid lands. Additionally, there is no alternative that caps surface 

infrastructure at fewer than 2,000 acres. For all alternatives, the lease stipulations and required 

operating procedures are very similar and waivable, can be granted exceptions, or modified with 

BLM approval. Each of these examples and others are addressed in detail in the comments 

below.113 Importantly, the new and revised alternatives that will be necessary to remedy these 

                                                 
105 40 C.F.R. § 1502.14. 
106 40 C.F.R. § 1502.14(a); see also 42 U.S.C. Ä 4332(2)(E) (agencies must ñstudy, 

develop and describe appropriate alternatives to recommended courses of action in any proposal 

which involves unresolved conflicts concerning alternative uses of available resourcesò). 
107 40 C.F.R. § 1500.2(e) (agencies must ñ[u]se the NEPA process to identify and assess 

reasonable alternatives to proposed actions that will avoid or minimize adverse effects of these 

actions upon the quality of the human environmentò); see also, e.g., Kootenai Tribe of Idaho v. 

Veneman, 313 F.3d 1094, 1121-22 (9th Cir. 2002) (citing cases), abrogated on other grounds by 

The Wilderness Socôy v. U.S. Forest Serv., 630 F.3d 1173, 1178-80 (9th Cir. 2011) (en banc). 
108 See 40 C.F.R. §§ 1501.7, 1502.1. 
109 Mont. Wilderness Assôn v. Connell, 725 F.3d 988, 1004 (9th Cir. 2013) (quotations 

and citation omitted). 
110 Mont. Wilderness Assôn, 725 F.3d at 1005 (quotations and citation omitted). 
111 Scoping Comment Letter at 26ï27. 
112 Scoping Comment Letter at 26ï27. 
113 See infra Part III.B.2 (explaining why the action alternatives are an inadequate range 

of alternatives). 
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significant gaps will not be ñminor variation[s]ò of the existing alternatives that are ñqualitatively 

within the spectrum of alternatives that were discussed in the draft.ò114 To remedy the inadequate 

range of alternatives, a revised draft EIS is necessary.  

  

Finally, NEPA dictates that BLM take a ñhard lookò at the environmental consequences 

of a proposed action, including its direct, indirect, and cumulative effects.115 The required hard 

look encompasses effects that are ñecological (such as the effects on natural resources and on the 

components, structures, and functioning of affected ecosystems), aesthetic, historic, cultural, 

economic, social, or health, whether direct, indirect, or cumulative.ò116 The numerous and 

significant gaps in information, analysis, and alternatives renders the draft EIS impacts analysis 

invalid. For instance, absent information about baseline air quality, data about how caribou 

utilize the entirety of the Coastal Plain during various seasons, water quantity and use, and other 

important baseline conditions integrated into the environmental baseline and each of the 

alternatives, the draft EIS fails to take the required hard look at impacts. As the Ninth Circuit has 

explained, ñwithout establishing the baseline conditions . . . , there is simply no way to determine 

what effect the proposed [action] will have on the environment and, consequently, no way to 

comply with NEPA.ò117 Many other elements of the impacts analysis are incomplete, 

unsupported by the best available science, or otherwise inadequate, as explained in detail below. 

The deficient impacts analysis renders the draft EIS so inadequate as to preclude meaningful 

review. A revised draft EIS is required.118  

 

2. BLMôs Range of Alternatives is Inadequate; BLM Must Consider a Protective 
Alternative or Alternatives. 

 

The draft EIS glaringly fails BLMôs legal obligation ð and NEPAôs core mandate ð to 

study in depth and disclose the environmental consequences of reasonable alternatives to the 

agencyôs preferred course of action. The entire Refuge is subject to an extremely protective 

statutory scheme. Management must conserve fish and wildlife populations and habitats in their 

full natural diversity, protect subsistence uses and water quality and quantity to the maximum 

extent consistent with the fish and wildlife mandate, and fulfill international fish and wildlife 

related treaties.119 In addition, because Congress has not acted on the Secretary of Interiorôs 2015 

formal recommendation that virtually all federal lands in the Coastal Plain be designated 

                                                 
114 Forty Most Asked Questions Concerning CEQôs NEPA Regulations, 46 Fed. Reg. 

18,026, 1,035 (Mar. 17, 1981). 
115 Robertson, 490 U.S. at 348; 42 U.S.C. § 4332(2)(C); 40 C.F.R. §§ 1502.16, 1508.7, 

1508.8. 
116 40 C.F.R. § 1508.8. 
117 Half Moon Bay Fishermanôs Marketing Assôn v Carlucci, 857 F.2d 505, 510 (9th Cir. 

1988). 
118 Given the numerous significant deficiencies in the draft EIS, the standard for 

preparing a supplemental draft EIS, see 40 C.F.R. § 1502.9(c), is far exceeded in this instance, 

and a revised draft EIS is necessary.  
119 ANILCA § 303(2)(B); see also 16 U.S.C. § 3101(b) (Congress intended ANILCA to 

preserve ñunaltered arctic tundraò). 
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Wilderness, BLM must exercise its management responsibilities under the Tax Act consistent 

with the Refuge CCPôs highly restrictive management regime.120
 

  

  BLMôs formulation and study of alternatives for the Coastal Plain must reflect these 

dictates. While the Tax Act sets out one development-oriented statutory purpose for the Coastal 

Plain, it preserves the other protective purposes and mandates. BLM is obligated ñto reconcile 

the two, if possible, and to give effect to each.ò121 The agency can do this only if it develops one 

or more alternative approaches to a leasing program to maximize protection of the biophysical 

environment and other wilderness characteristics of the Coastal Plain. Alternatives can 

accomplish this by minimizing and phasing the acreage leased, by reducing the area of surface 

disturbance, by proposing more restrictive and non-waivable lease provisions, by deferring 

leasing or implementation, or through a combination of these approaches. Because the draft EIS 

includes no such alternatives, and fails to provide rational, legally-sufficient reasons for that 

failure, as elaborated below, it is deficient under NEPA and must be revised and reissued.  

 

NEPA requires that an EIS include ñalternatives to the proposed action.ò122 The analysis 

of alternatives is the ñheartò of an EIS.123 An agency must ñ[r]igorously explore and objectively 

evaluate all reasonable alternativesò to a proposed action.124 The purpose of the alternatives 

requirement is to analyze a variety of impacts and present a range of choices to the decision 

maker.125 The ñtouchstoneò of the inquiry is ñwhether an EISôs selection and discussion of 

alternatives fosters informed decision-making and informed public participation.ò126 

Accordingly, the EIS must include an evaluation of ñall reasonable alternatives,ò and provide the 

decision maker with a ñrange of alternativesò from which to elect.127 Consistent with NEPAôs 

basic policy objective to protect the environment, this includes more environmentally protective 

alternatives.128 It also includes reasonable alternatives submitted by the public at scoping.129 

ñThe existence of a viable but unexamined alternative renders an [EIS] inadequate.ò130 The range 

                                                 
120 See 16 U.S.C. § 668dd(e)(1)(E); see also 16 U.S.C. § 3101(b) (congressional intent 

ñto preserve wilderness resource values and related recreational opportunities . . . within large 

arctic and subarctic wildlands.ò). 
121 Fed. Trade Comm'n v. A.P.W. Paper Co., 328 U.S. 193, 202 (1946). 
122 42 U.S.C. § 4332(2)(C)(iii). 
123 40 C.F.R. § 1502.14. 
124 40 C.F.R. § 1502.14(a). 
125 40 C.F.R §§ 1502.14, 1505.1(e).   
126 State of Cal. v. Block, 690 F.2d 753 (9th Cir. 1982) (citation omitted). 
127 40 C.F.R. §§ 1502.14(a), 1505.1(e). 
128 40 C.F.R. § 1500.2(e) (agencies must ñ[u]se the NEPA process to identify and assess 

reasonable alternatives to proposed actions that will avoid or minimize adverse effects of these 

actions upon the quality of the human environmentò); see also, e.g., Kootenai Tribe of Idaho v. 

Veneman, 313 F.3d 1094, 1121-22 (9th Cir. 2002) (citing cases), abrogated on other grounds by 

The Wilderness Socôy v. U.S. Forest Serv., 630 F.3d 1173, 1178-80 (9th Cir. 2011) (en banc). 
129 See 40 C.F.R. §§ 1501.7, 1502.1. 
130 Mont. Wilderness Assôn v. Connell, 725 F.3d 988, 1004 (9th Cir. 2013) (quotations 

and citation omitted). 
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of alternatives in the draft EIS is woefully inadequate. Groups do not support any of the 

proposed action alternatives. BLM must comply with its legal obligations under NEPA to 

consider a reasonable range of alternatives.  

A recent decision by a federal court in Colorado reinforces the importance of evaluating 

specific alternative approaches, including alternatives with differing approaches to fossil fuel 

development. In Wilderness Workshop v. Bureau of Land Management, the plaintiffs proposed 

an alternative where low and medium potential lands were closed for leasing. BLM declined to 

consider the alternative, claiming it had already considered and discarded a ñno leasingò 

alternative. The court found: ñThis alternative would be ósignificantly distinguishableô because it 

would allow BLM to consider other uses for that land.ò131 Further, in defining what is a 

ñreasonableò range of alternatives, NEPA requires consideration of alternatives ñthat are 

practical or feasibleò and not just ñwhether the proponent or applicant likes or is itself capable of 

carrying out a particular alternativeò; in fact, ñ[a]n alternative that is outside the legal jurisdiction 

of the lead agency must still be analyzed in the EIS if it is reasonable.ò132  

This draft EIS considers three action alternatives. Two provide for leasing the entire 

Coastal Plain, while the third provides for leasing over 2/3 of it.133 Further, alternatives B and C 

differ only modestly, while proposing precisely the same acreage for leasing. The only 

difference is that alternative B includes fewer acres subject to non-surface occupancy 

stipulations and more on which timing limitations apply. No alternative would offer fewer than 

1,037,200 acres for lease, considers phased leasing, or examines the benefits of deferring either 

leasing or operations.   

 

The stipulations and required operating procedures vary little by alternative and many of 

the exact same lease stipulations are proposed for alternatives B and C.134 The majority of the 

required operating procedures are the same for all three action alternatives ð and none vary 

between alternatives B and C.135 For all of the alternatives, the stipulations and required 

                                                 
131 Wilderness Workshop v. Bureau of Land Management, No. 1:16-cv-01822-LTB, 

Memorandum Opinion and Order at 38 (D. Colo. October 17, 2018); see also Colorado 

Environmental Coalition v. Salazar, 875 F. Supp. 2d 1233, 1249ï50 (D. Colo. 2008) 

(Community Alternative for protecting the top of the Roan Plateau while keeping majority open 

to leasing through use of no surface occupancy stipulations was feasible and distinct from other 

alternatives under consideration. BLMôs failure to separately analyze the Community Alternative 

violated NEPA). 
132 Council on Environmental Quality, Forty Most Asked Questions Concerning CEQôs 

National Environmental Policy Act Regulations, Questions 2A and 2B, available at 

https://www.energy.gov/sites/prod/files/2018/06/f53/G-CEQ-40Questions.pdf; see also, 40 

C.F.R. §§ 1502.14, 1506.2(d). 
133 DEIS vol. 1 at 2-2. 
134 DEIS vol. 1 at 2-6ï2-12, 2-15ï2-16 (same lease stipulations for alternatives B and C 

for springs and aufeis, nearshore marine habitat, polar bear denning habitat, and caribou summer 

habitat, and wilderness). 
135 DEIS vol. 1 at 2-16ï2-19, 2-24ï2-30, 2-32ï2-39. 

https://www.energy.gov/sites/prod/files/2018/06/f53/G-CEQ-40Questions.pdf
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operating procedures can all be waived, exempted, or modified,136 meaning that the level of 

protection provided by the different alternatives is potentially largely similar and any 

differences illusory. In no alternative is the acreage for the physical footprint of surface 

infrastructure smaller than the 2,000 acre maximum provided by law.137 Additionally, all of the 

action alternatives assume the entire Coastal Plain will be open to seismic and fail to evaluate 

the difference in impacts if a smaller area were available for seismic. Indeed, BLMôs own 

impacts analysis illustrates just how inadequate the range of alternatives is by repeatedly 

acknowledging that there would be little or no difference in impacts under the action 

alternatives.138 If BLM does not analyze an actual range of alternatives in its revised EIS, this 

would in effect pre-determine the scale of leasing and its impacts, the very thing that NEPA was 

enacted to prevent.139 

 

BLM must develop and fully analyze alternatives that provide stronger protections for 

Coastal Plain resources. These include but are not necessarily limited to the components set out 

below. These proposed alternatives are consistent with the purpose and need statement in the 

draft EIS, and some impact-minimizing alternative must be not just considered, but also adopted, 

to harmonize the leasing program with Refuge-protective statutes as much as possible, they 

should be considered.140 Importantly, while the following alternatives will help reduce impacts, 

all still entail serious damage to Coastal Plain resources and values. Thus, the undersigned 

groups do not advocate for any particular one of these alternatives, but believe they are necessary 

to comply with NEPAôs goal of informed decision-making and other legal mandates. 

a. BLM fails to consider alternatives that lease less than 1 million acres or consider 

phased leasing.  

 

Because oil and gas exploration and development of the Coastal Plain necessarily entails 

damage to natural values, as BLM concedes, the agency must consider alternatives ð and 

ultimately adopt one ð that reconcile as much as possible those activities with PLO 2214 and 

ANILCAôs original purposes and direction for the Refuge, retained by Congress, and other 

protective statutory mandates. The Tax Act requires that BLM offer a minimum of 400,000 

                                                 
136 DEIS vol. 1 at 2-2ï2-3.  
137 DEIS vol. 2, Appendix B at B-19ïB-21, B-23 Table B-5. 
138 See, e.g., DEIS vol. 1 at 3-16 (air quality impacts identical under all alternatives). 
139 It is in part to avoid this kind of restriction that agencies are prohibited from taking 

actions during the NEPA process that would limit the range of reasonable alternatives. See 40 

C.F.R.  § 1506.1; see also, e.g. W. Watersheds Project v. Zinke, 336 F. Supp. 3d 1204, 1239 (D. 

Idaho 2018) (ñdecision by BLM to commit to a particular outcome before completing a full 

NEPA analysis may foreclose or diminish the prospect for an open-minded examination of 

alternatives down the road.ò). 
140 DEIS vol. 1 at 1-1ï1-2 (setting out the purpose and need as to implement a leasing 

program consistent with the Tax Act); City of Carmel-by-the-Sea v. U.S. Depôt of 

Transportation, 123 F.3d 1142, 1155 (9th Cir. 1997) (explaining that because the purpose and 

need statement drives the alternatives development, alternatives that meet the purpose and need 

should be considered in the analysis). 
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acres in the first lease sale, and at least 400,000 in the second lease sale. No alternative 

considers making 800,000 acres available and none considers leasing in a phased approach that 

reduces total acreage ultimately leased below that level because areas offered initially and not 

leased may be included in the second 400,000-acre sale. Both of those alternatives need 

development and study in a revised DEIS. 

 

BLM states that it initially considered an 800,000-acre alternative but eliminated it from 

detailed analysis on three grounds, none of which is minimally rational. First, the agency argues 

that it has to lease medium and low potential areas, because only 427,900 acres show the highest 

potential for hydrocarbon discovery.141 Second, BLM asserts that the ñactual potential 

development areaò will be restricted by the Tax Actôs 2,000 acre limit on certain kinds of surface 

disturbance. And finally, BLM claims that the rejected approach would be similar to Alternative 

D.142 None of these three of these rationales is supportable. 

 

In the first place, it is patently wrong that BLM needed to include areas with medium and 

low hydrocarbon potential to meet the 800,000-acre minimum required by the Tax Act.143 Even 

were it the case that the Tax Act required leasing of 800,000 acres, that would not require 

inclusion of all medium potential areas, let alone any low potential ones. BLM is required to 

offer ñthose areas that have the highest potential for the discovery of hydrocarbons.ò144 BLM 

states that 427,900 acres have high potential, 658,400 acres have medium potential, and 477,200 

acres have low potential.145 BLM then states that to reach the 800,000 minimum acreage, it must 

make acreages within low and medium potential areas available.146 If there are 427,900 acres of 

high potential areas, BLM would only need to identify 372,100 acres of medium potential areas, 

about 57% of them, to reach 800,000 acres, and no acreage in the low-potential areas. The acres 

identified of medium potential areas must also be the acreage identified as having the highest 

potential within this category. Moreover, the draft EIS does not even discuss what an alternative 

leasing only 800,000 acres would entail in terms of the potential location of leased lands or the 

conditions imposed upon the leases.147 

 

Equally fatal to BLMôs justification, the agency is not required to affirmatively lease 

800,000 acres, only to offer that acreage in two lease sales.148 Notably, though, in recent bidding 

for federal on-shore oil and gas leases on the North Slope, BLM sold only 6% of the acreage 

offered, and none estimated as having high potential for hydrocarbon development.149 Thus it is 

                                                 
141 DEIS vol. 1 at 2-39. 
142 DEIS vol. 1 at 2-39. 
143 DEIS vol. 1 at 2-39.  
144 Pub. L. 115-97, Title II, sec. 20001(c)(1)(B)(i)(II). 
145 DEIS vol. 1 at 2-39. 
146 DEIS vol. 1 at 2-39. 
147 DEIS vol. 1 at 2-39.  
148  Pub. L. 115-97, Title II, sec. 20001(b)(2)(i). In fact, BLM has no control over how 

much acreage is actually bid on by companies. 
149 See, e.g., U.S. Department of the Interior, Bureau of Land Management, Alaska NPR-

A Oil & Gas Lease, December 12, 2018, Sale Summary (noting that of the 2,852,803 acres 
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highly unlikely that the agency will sell all, or even most, of its initial offering. Under the terms 

of the Tax Act, it is very likely that BLM would then be required to re-offer in the second lease 

sale any unsold high-potential acres up to 400,000, as being among ñthose areas that have the 

highest potential for the discovery of hydrocarbons.ò150 The second lease sale could readily offer 

for lease few, or conceivably no, additional acres to the initial 400,000 acres offered. In short, 

not only does the Tax Act not require BLM to lease more than 800,000 acres, it makes it possible 

to lease far less. This phased approach is one that the agency must develop into a full alternative, 

consider, and disclose the impacts from in a revised draft EIS,151 consistent with the Tax Act and 

the numerous other legal obligations that apply to an oil and gas program.  

 

It is no answer, as BLM states,152 that the Tax Act limits certain kinds of surface-

disturbing activities within the Coastal Plain to 2,000 acres. In the first place, BLM has 

discretion to limit such activities to far fewer than 2,000 acres ð and for obvious environmental 

reasons needs to consider alternatives that do so. In the second, all of BLMôs action alternatives 

allow the same level of development ð the full 2,000 acres. Even if the full 2,000 acres were 

needed for any leasing program (based on BLMôs erroneous interpretation), increasing leased 

acreage beyond the minimum statutorily required would occasion impacts from numerous other 

activities. Developing greater lease acreage necessarily entails more equipment, man hours, 

vehicle trips, ice road traffic, barging, coastal landings, pipeline miles and similar undertakings 

that affect the environment. It also likely occasions more exploratory activity, such as seismic 

surveying. If the leasing serves its commercial purpose, it increases harms from extracting, 

producing, transporting, and combusting a greater total volume of oil and gas, harms that 

include more spills and more contribution to global warming. Aggravating these differential 

impacts from leasing unnecessary acreage, under the interpretation BLM adopts in the draft 

EIS, the 2,000-acre limitation allows additional areas to be destroyed as areas covered by 

facilities are ñreclaimed,ò expanding impacts to still more acreage. Furthermore, higher and 

different total harms from impact dispersal and habitat fragmentation would result from various 

configurations and locations of that 2,000-acre footprint over time. Making additional acres 

available for oil and gas leasing would affect how that footprint was configured, and how 

extensive the resulting impacts, including habitat fragmentation, might be.  

 

The third reason the draft EIS asserts for failing to consider alternatives that lease 

800,000 (or fewer) acres is that it would be ñsimilar in concept to Alternatives D1 and D2, which 

make only 1,037,200 acres available for lease sales.ò153  But either version of alternative D would 

offer 237,200 acres, almost 30%, more in the Coastal Plain for leasing than an alternative 

                                                 

offered, only 174,044 acres ð and none of the high potential acres ð were bid on and leased), 

available online at 

https://www.blm.gov/sites/blm.gov/files/uploads/OilandGas_Alaska_2018_NPR-A_Lease-Sale-

Bid-Recap.pdf. 
150 Pub. L. 115-97, Title II, sec. 20001(b)(1)(ii). 
151 Indeed, BLM acknowledges that a phased approach is possible, making its failure to 

include such an alternative particularly suspect. DEIS vol. I at 1-5. 
152 DEIS vol. 1 at 2-39. 
153 DEIS vol. 1 at 2-39 

https://www.blm.gov/sites/blm.gov/files/uploads/OilandGas_Alaska_2018_NPR-A_Lease-Sale-Bid-Recap.pdf
https://www.blm.gov/sites/blm.gov/files/uploads/OilandGas_Alaska_2018_NPR-A_Lease-Sale-Bid-Recap.pdf
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offering only 800,000 acres.154 Put another way, the eliminated alternative would offer only 51% 

of the acreage of the Coastal Plain, versus Alternative D, which offers 66% of the program area. 

Encumbering an additional 15%155 of the Coastal Plain with rights to extract the underlying oil 

and gas resources affects the management of those lands, and adjacent lands, interfering with the 

other purposes of, and statutory protections for, the Refuge by increasing the total amount of 

disturbance that will occur from all phases of oil and gas activities. This cannot be squared with 

BLMôs obligation to reconcile statutory mandates to the maximum extent it can. BLMôs 

proffered reasons for not analyzing acreage minimizing alternatives are arbitrary and capricious, 

and its failure to assess them violates NEPAôs requirement to evaluate a reasonable range of 

alternatives. Similarly, BLMôs statement that an 800,000-acre alternative would be similar in 

concept to Alternative D is faulty because it is based on the premise that only acreage numbers 

would be different, and that BLM need not offer any additional and different protections. 

Alternatives could be meaningfully different if BLM offers meaningfully different protections. 

Additionally, this fails to account for the fact that under BLMôs three action alternatives 

(including the two variations under Alternative D), there are only two acreage amounts offered.  

 

Relatedly, BLM assumes that the focus of development will occur in the Topset Play, 

which is expected to be the first anchor field discovered,156 and which BLM states contains ñover 

half of the recoverable undiscovered oil in the program area.ò157 BLM should consider an 

alternative that looks specifically at leasing and development focused in this area, including 

considering leasing approaches and protective measures in this geographic focus. (BLM should 

include a map of the location of this play, given its significance.) 

b. Locating Infrastructure Outside the Coastal Plain and Limiting Exploration to 

Leased Areas 

 

BLM should also consider an alternative in which there is no central processing facility, 

production pads, gravel mines or other infrastructure constructed on the Coastal Plain. Oil and 

gas resources could be produced and/or transported via pipeline for processing at another 

location and gravel mining could occur outside of the Coastal Plain. Such an alternative could 

decrease impacts to surface resources on the Coastal Plain by limiting construction and human 

activity associated with oil and gas development processing.  

 

Relatedly, BLM should also modify its alternatives analysis to consider whether 

additional areas should be closed to exploration activities, particularly in areas where seismic 

damage is likely to be exacerbated because of the topography or other concerns, or where those 

areas will be closed to leasing. For example, in the draft EIS, BLM asserts for purposes of 

Alternative D that it would close 476,600 acres of caribou calving habitat to lease sales, but 

would still allow seismic activity over the entire program area.158 BLM needs to modify 

Alternative D so it does not allow seismic exploration in areas that are closed to leasing.  

                                                 
154 237,200 acres/800,000 acres = 29.65% 
155 237,200 acres/1,563,500 acres = 15.17%. 
156 DEIS vol. 2 at B-16. 
157 DEIS vol. 2 at B-5. 
158 DEIS vol. 1 at 3-120. 



 

29 

 

c. More Heavily Stipulated Alternative, Including Non-Waivable Stipulations 

 

BLM should also consider an alternative where all lease stipulations and required 

operating procedures (ROPs) are not subject to waivers, exceptions, and modifications. This 

alternative would ensure that the protections ascribed to the stipulations could actually be 

relied upon to safeguard resources. Since the current alternatives do not include any limits on 

waivers, exceptions and modifications, BLM should evaluate the impacts of fully enforcing all 

stipulations to inform any decision to vary from this approach. Conversely, since all 

stipulations and ROPs can be waived, excepted, or modified, BLM should analyze the impacts 

of the program based on granting these exemptions. 

 

Given the general inefficacy of many of the proposed stipulations and ROPs in 

avoiding or mitigating adverse impacts to sensitive Coastal Plain resources, BLM should also 

include more protective stipulations and ROPs. For instance, BLM should develop an 

alternative that encompasses the recommendations of the International Porcupine Caribou 

Board, as required under the International Agreement on the Conservation of the Porcupine 

Caribou Herd, and another designed to avoid or minimize aesthetic impacts based on the 

results of comprehensive visibility analysis. BLM should also consider a stipulation requiring 

compact siting of all oil and gas facilities and infrastructure, and mandating that any 

development be contiguous, even under the 2,000-acre limitation.  

d. Deferred Leasing and Development Alternatives 

 

Although the Tax Act directs BLM as to when lease sales should occur and the acreage to 

be offered in those sales, it does not mandate that leases be issued, nor does it limit what 

protective stipulations may be applied to the leases, or the timing of production. Consequently, 

BLM could and should have considered alternatives that would delay leasing or constrain the 

timing of extraction to reduce or eliminate the impact of the oil and gas program on climate 

change and account for principles of option or informational value. This is particularly true 

because the oil and gas program necessarily must comport with the other purposes of the Refuge, 

and the Arctic is highly vulnerable to climate change and is already experiencing its effects more 

severely than other areas. Further exacerbating the impacts of climate change on the Refuge does 

not comport with the primary purposes of the Refuge.   

 

The draft EIS concedes that oil and gas extraction from the Coastal Plain has a magnitude 

that would result in increased net demand, resulting in a net increase in greenhouse gas (GHG) 

emissions relative to the no leasing alternative.159 However, as described in Part V.A. of these 

comments, the draft EIS fails to provide any analysis of how that increase in emissions, and the 

timing of those emissions, considered either individually or cumulatively, would affect the 

severity or timing of climate change impacts on any scale. The draft EIS ignores the need to 

protect the resources of the Refuge from climate change by tailoring lease terms that would delay 

or stagger the extraction and combustion of the leased oil and gas to mitigate the effect on 

stimulating demand. The draft EIS does not even provide any discussion of why it did not 

                                                 
159 DEIS vol. 1 at 3-7ï3-9.  
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consider such an alternative, despite comments raising the need to evaluate such alternatives.160 

Further, the draft EIS fails to consider mitigation measures to offset the climate change 

exacerbating impacts of the proposed action.   

 

BLM also should consider an alternative to delay leasing and/or lease implementation, 

based on applying the principles of option value or informational value, which provides for BLM 

to look at the benefits of delaying irreversible decisions. It is well-established that issuance of an 

oil and gas lease can be an irreversible commitment of resources.161 In the context of the Coastal 

Plain, there are significant considerations that would support delaying. As the U.S. Court of 

Appeals for the D.C. Circuit held in the context of considering the informational value of 

delaying leasing on the Outer Continental Shelf, ñ[t]here is therefore a tangible present economic 

benefit to delaying the decision to drill for fossil fuels to preserve the opportunity to see what 

new technologies develop and what new information comes to light.162 This is also consistent 

with national policy, such as that set out in the Mineral Leasing Act, which prescribes ñthe 

orderly and economic development of domestic mineral resources, reserves, and reclamation of 

metals and minerals to help assure satisfaction of industrial, security and environmental 

needs.ò163 Consequently, the BLM should not commit to moving forward with oil and gas 

leasing on the Coastal Plain of the Arctic Refuge when economic and other considerations 

indicate it is not the right time to do so.  

 

Similar reasoning also applies to delaying approvals to conduct activities connected 

with exploration and development of leases. Once a lease is issued, the BLM still has to 

evaluate and issue approvals for on-the-ground activities associated with exploration and 

development and can condition exploration and development based on specific circumstances 

being met. After an approval is issued, activities may proceed that may harm the resources of 

the Coastal Plain. Delaying exploration and development will avoid immediate harm and 

provide an opportunity to consider new data and technology. BLM should consider an 

alternative to suspend leases, which permits the agency to toll the terms of leases, as well as 

the obligations of leaseholders to make rental payments. BLM has used this authority to 

suspend leases in the interest of conservation of natural resources, which the agency defines as 

both preventing harm to the environment and preventing loss of mineral resources.  

 

Alternatives that delayed leasing and/or development, including suspending leasing, 

would provide economic benefits in terms of improvements in technology, additional 

information on risks to other resources in the Coastal Plain and ways to avoid those risks, and 

additional information on the impacts of climate change and ways to avoid or mitigate 

resulting changes to the affected environment. BLM has the ability and obligation to undertake 

an analysis of the benefits of delaying leasing, which can be both qualitative and quantitative. 

Given the importance and vulnerability of the Coastal Plain of the Arctic Refuge, these 

                                                 
160 Scoping Comment Letter at 26ï27.    
161 See Pennaco Energy, Inc. v. U.S. Depôt of the Interior, 377 F.3d 1147 (10th Cir. 

2004). 
162 Ctr. for Sustainable Economy v. Jewell, 779 F.2d 588, 610 (D.C. Cir. 2017). 
163 30 U.S.C. § 21a (emphasis added). 
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alternatives, which were proposed at scoping, were reasonable, distinguishable from the 

alternatives considered in the Draft EIS and should have been analyzed. 

e. The DEIS Pursues Only Pre-Determined Outcomes. 

 

NEPAôs twin aims are to facilitate informed government decision making and ensure 

public transparency.164 Courts have held that those aims are undermined and a violation of 

NEPA has occurred where an agency ñpre-determinesò the outcome of the analysis by 

ñirreversibly and irretrievably commit[ting] itself to a plan of actionò before completing the 

necessary analysis.165 As described above, the draft EIS contemplates only those alternatives that 

would achieve a pre-determined outcome of making substantial portions of the Coastal Plain 

available for oil and gas leasing and development. Each of the alternatives would result in similar 

levels of production and infrastructure and the same faulty interpretation of the 2,000-acre cap on 

surface disturbance. Moreover, BLMôs anticipated permitting of pre-leasing 3D seismic 

operations across the entire Coastal Plain further illustrates the agencyôs commitment to pursuing 

only intensive development scenarios that go far beyond the requirements of the Tax Act. To 

avoid improper pre-determination, BLM must develop and meaningfully analyze the alternatives 

described above.  

 

3. BLM Fails to Identify and Obtain Missing Information. 

 

For the purpose of evaluating significant impacts in the EIS, if there is incomplete 

information relevant to reasonably foreseeable significant adverse impacts and the information is 

ñessential to a reasoned choice among alternatives and the overall costs of obtaining it are not 

exorbitant,ò the information must be gathered and included in the EIS.166 This requirement helps 

ñinsure the professional integrity, including scientific integrity, of the discussions and analysesò 

in an EIS.167 It also ensures that the agency has necessary information before it makes a decision, 

preventing the agency from acting on ñincomplete information, only to regret its decision after it 

is too late to correct.ò168 ñ[T]he very purpose of NEPAôs requirement that an EIS be prepared for 

all actions that may significantly affect the environment is to obviate the need for [ ] speculation 

by insuring that available data is gathered and analyzed prior to the implementation of the 

proposed action.ò169 Accordingly, NEPAôs missing information regulation ñclearly contemplates 

original research if necessary.ò170   

 

                                                 
164 See 40 C.F.R. § 1500.1; Robertson, 490 U.S. at 349. 
165 Forest Guardians v. U.S. Fish & Wildlife Serv., 611 F.3d 692, 714 (10th Cir. 2010). 
166 40 C.F.R. § 1502.22(a); see also 43 C.F.R. § 46.125. 
167 40 C.F.R. § 1502.24. 
168 Churchill County v. Norton, 276 F.3d 1060, 1072ï73 (9th Cir. 2001) (quoting Blue 

Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1216 (9th Cir. 1998)). 
169 Found. for N. Am. Wild Sheep v. U.S. Depôt of Agric., 681 F.2d 1172, 1179 (9th Cir. 

1982). 
170 Save Our Ecosystems v. Clark, 747 F.2d 1240, 1244 n.5 (9th Cir. 1984).   
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In their scoping letter, Groups identified a substantial amount of baseline data missing or 

out of date that BLM had to address before the agency could meaningfully evaluate and comply 

with DOIôs numerous statutory mandates for managing and protecting the Arctic Refuge and the 

public can fully understand the potential impacts from oil and gas activities on the Coastal 

Plain.171 BLMôs failure to address or obtain this lacking information renders its draft EIS 

deficient and necessitates a revised document.  

 

As Groups identified, additional information is required in many critical areas to fully 

evaluate the impacts of oil and gas activities on the Coastal Plain and to develop necessary 

stipulations or BMPs for leasing or subsequent oil and gas activities. These areas include, but are 

not limited to:  

 

¶ Polar bears, including use, feeding, denning, and population distribution; 

¶ Air quality, including modeling and monitoring; 

¶ Bird usage, including breeding, staging, feeding, habitat use, population and 

abundance, and distribution, for raptors, resident species, migratory birds, and 

waterfowl; 

¶ Fish inventories and distribution; 

¶ Water resources, including water chemistry/quality information, and water 

quantity availability; 

¶ Snow cover and variation across terrain; 

¶ Predator distribution within the Coastal Plain and adjacent areas, including for 

wolves, wolverines, brown bears, and golden eagles; 

¶ Caribou use, including calving and post-calving habitat, seasonal ranges, and 

migration routes, and impacts of oil and gas activities on herd behavior and 

population dynamics; 

¶ Cultural resources and a completed inventory; 

¶ Wetlands distribution and coverage, including updated mapping;  

¶ Vegetation distribution and coverage, permafrost, and soils, including updated 

mapping;  

¶ Human health and food security; 

¶ Acoustic and soundscape data; 

¶ Subsistence use patterns; and 

¶ The impacts on Coastal Plain resources from climate change. 

 

BLM failed to obtain missing and/or updated information about these issues and other 

issues before proceeding with the EIS. This renders BLMôs baseline information regarding the 

                                                 
171 Scoping Comment Letter at 27ï29. See also  John M. Pearce, et al., U.S. Department 

of the Interior, U.S. Geological Survey, Summary of Wildlife-Related Research on the Coastal 

Plain of the Arctic National Wildlife Refuge, Alaska, 2002-17, Open-File Report 2018-1003 

[2018 USGS Report] (2018) (providing a simply survey of current information and identifying 

some necessary updates or additional studies); see also Janet C. Jorgenson, et al., U.S. 

Department of the Interior, U.S. Geological Survey, Arctic Refuge Coastal Plain Terrestrial 

Wildlife Research Summaries, USGS/BRD/BSR-2002-0001 (2002). 
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affected environment incomplete and calls into question the analysis of impacts and development 

of mitigation measures. While BLM purports to comply with NEPAôs mandate, the agency does 

not in fact do so. BLM states that ñwhere information is missing, this EIS complies with 40 CFR 

1502.22.ò172 In order for BLM to be able to move forward in the face of missing or incomplete 

information, the agency is required to take specific steps.173 But nowhere in the draft EIS does 

BLM actually identify information or data gaps or make the required findings to allow it to move 

forward in the face of that missing or incomplete information. As described in our scoping 

comments and throughout these comments, much of the information necessary to assess the 

potentially significant impacts of the leasing program is missing, and BLM must comply with the 

applicable regulation when assessing the leasing program in the face of this missing information.  

 

As Groups also pointed out, much of the existing information for the Arctic Refuge is 

likely out of date to due climate change; the environment and resources of the Arctic Refuge are 

not the same as they were 30, 20, or even 10 years ago because of climate change, and will not 

be the same in 5 or 10 years, or the timespan of a lease and oil and gas project. BLM does not 

appear to have factored this into its impacts analysis or consideration of missing or incomplete 

information. 

  

4. BLMôs Approach to its Impacts Analysis is Flawed. 

 

BLM has failed to adequately analyze and quantify the potential impacts to resources on 

the Coastal Plain. The draft EIS does not include impact criteria and overall rankings that show 

the level of impact by alternative for impacts to all resources. BLM provides no explanation for 

the arbitrary absence of impact criteria or analysis of the level of impacts by alternative. Through 

its NPR-A planning and leasing efforts, BLM has developed specific impact criteria for nearly 

every resource present on the Coastal Plain. These criteria were well-vetted and subject to public 

comment in the GMT1 Final SEIS and GMT2 Draft SEIS.174 There is seemingly no reason that 

BLM should refuse to use impact criteria in the Draft EIS for the Coastal Plain.   

BLMôs failure to characterize impacts makes it difficult to compare impacts between 

alternatives or synthesize information in a manner that is easy for the public to understand. It is 

particularly troubling that the analysis of impacts lacks conclusions on levels of impacts given 

the short timeframe allowed for public review of the draft EIS. It is critical that BLM provide a 

meaningful analysis, conclusions for the levels of impacts, and a comparison between 

alternatives for all resources. BLM must fully inform the public of the level and nature of 

                                                 
172 DEIS vol. 1 at 3-2. 
173 40 C.F.R. § 1502.22(b); Native Village of Point Hope v. Salazar, 730, F. Supp. 2d 

1002, 1017ï18 (D. Alaska 2010). 
174 See Alpine Satellite Development Plan for the Proposed Greater Mooses Tooth 1 

Development Project: Final Supplemental Environmental Impact Statement, Vol. 1 219-220 

(2014); See also Alpine Satellite Development Plan for the Proposed Greater Mooses Tooth 2 

Development Project: Draft Supplemental Environmental Impact Statement 235 (2018) ñA 

resource specific description of the impact criteria is included in each section of this chapter.ò  
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impacts anticipated for all resources; indeed, the agency has fully quantified these impacts in the 

past. BLM should not eliminate these determinations to avoid making findings of significance. 

Additionally, as explained below, BLMôs reasonably foreseeable development scenario 

(RFD) is deeply flawed. This in turns renders the impacts analysis, which is based on the RFD, 

fatally flawed as well. A revised RFD will require a revised approach to the impacts analysis.  

5. BLMôs Approach to the Cumulative Impacts Analysis is Flawed.  

 

BLMôs approach to cumulative actions and impacts is flawed. NEPA requires that BLM 

ñconsider the cumulative impacts of [this] project together with ópast, present and reasonably 

foreseeable future actions.ôò175 ñCumulative actionsò are those ñwhich when viewed with other 

proposed actions have cumulatively significant impacts.ò176 ñCumulative impactò is defined as 

ñthe impact on the environment which results from the incremental impact of the action when 

added to other past, present, and reasonably foreseeable future actions regardless of what agency 

(Federal or non-Federal) or person undertakes such other actions.ò177 Such impacts can result 

from individually minor but collectively significant actions taking place over a period of time.178 

To comply with NEPAôs mandate to consider the cumulative impacts of a project, 

a cumulative impacts analysis requires ñsome quantified or detailed information; ... [g]eneral 

statements about ópossibleô effects and ósome riskô do not constitute a óhard lookô absent a 

justification regarding why more definitive information could not be provided.ò179 Additionally, 

agencies cannot defer analysis of the cumulative impacts if meaningful analysis can be 

conducted when considering a project.180 Agencies ñmust do more than just catalogue órelevant 

past projects in the area.òô181 This means a discussion and an analysis in sufficient detail to assist 

ñthe decisionmaker in deciding whether, or how, to alter the program to 

lessen cumulative impacts.ò182 

 

Overall, and as explained in greater detail below for specific resources, the BLMôs 

cumulative impacts analysis fails to contain the ñquantified or detailed informationò required. 

Instead, it largely consists of general statements regarding potential effects and contains very 

little substantive information. In large part, BLMôs presentation of past, present, and reasonably 

foreseeable future actions consists of a table generally describing categories of activities and 

                                                 
175 Native Ecosystems Council v. Dombeck, 304 F.3d 886, 895 (9th Cir. 2002) (quoting 

40 C.F.R. § 1508.7). 
176 40 C.F.R. § 1508.25(a)(2). 
177 Id. § 1508.7. 
178 Id. 
179 Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 1372, 1379ï80 (9th Cir. 

1998); see also Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 810 (9th Cir. 

1999). 
180 See Neighbors of Cuddy Mountain, 137 F.3d at 1380; City of Tenakee Springs v. 

Clough, 915 F.2d 1308, 1312ï13 (9th Cir. 1990). 
181 Churchill Cty. v. Norton, 276 F.3d 1060, 1080 (9th Cir. 2001) (quoting City of 

CarmelïbyïtheïSea v. United States Dep't of Transp., 123 F.3d 1142, 1160 (9th Cir.1997)). 
182 Id. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999126235&pubNum=506&originatingDoc=Ie00dc41579cf11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_506_810&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_810
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999126235&pubNum=506&originatingDoc=Ie00dc41579cf11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_506_810&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_810
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998062813&pubNum=506&originatingDoc=Ie00dc41579cf11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_506_1380&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1380
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actions and a bulleted list of reasonably foreseeable future projects.183 It also includes a list of 

identified projects, but again with an inadequate analysis of the actual cumulative impacts from 

the identified project and an oil and gas program on the Coastal Plain.184 While BLM states that 

the projects are discussed below, there is actually very little discussion with any level of 

specificity of the past, present and reasonably foreseeable future actions.185  

 

Instead, in some resource sections, BLM avoids discussing the cumulative impacts 

associated with reasonably foreseeable post-lease oil and gas activity by suggesting those would 

be discussed in later NEPA analysis.186 In others, it avoids the discussion by making mere 

conclusory statements about the cumulative impacts. These statements acknowledge the potential 

for cumulative impacts, but fail to provide any explanation or analysis of what they would be.187 

At most, in many of the resource sections, BLMôs cumulative impacts analysis consists of 

pointing out that alternatives allowing the most land development would have the most 

cumulative impacts, which fails to meaningfully explain any cumulative impacts.  

 

The agency also avoids discussing the cumulative impacts for this project by referring 

readers to cumulative impacts analysis done for other projects. For example, under Air Quality, 

BLM points to existing analyses but admits those analyses did not account for proposed oil and 

gas development in the Coastal Plain, and ñtherefore the potential cumulative effects of future oil 

and gas activities are not fully known at this time.ò188 Confusingly, BLM acknowledges that it 

has undertaken its own study of cumulative effects of BLM-authorized oil and gas development 

on the North Slope, including the Coastal Plain, reflecting that such development is a reasonably 

foreseeable activity, but has proceeded to issue this draft EIS prior to completing even that 

study.189 

 

                                                 
183 DEIC vol. 2 Appendix F at F-6ïF-9.  
184 DEIS vol. 2 Appendix F at F-5ïF-9. 
185 DEIS vol. 2 Appendix F at F-7ïF-11. 
186 See, e.g. DEIS vol. 1 at 3-15,  
187 See, e.g. DEIS vol. 1 at 3-23 (stating potential cumulative impacts on the acoustic 

environment would affect the community of Kaktovik and individuals throughout the program 

area, as well as noise-sensitive resources along aircraft flight paths outside of the program area,ò 

but providing no explanation of how); 3-48 (acknowledging that previous seismic exploration 

has affected surface vegetation and permafrost and that future additional seismic exploration 

would have similar impacts, but fails to analyze how the future actions would have a synergistic 

effect on vegetation and permafrost); 3-65 (recognizing past spills and potential future spills 

would have cumulative impacts, but instead of explaining what those would be, merely stating 

that spills are cleaned up according to regulations). 
188 DEIS vol. 1 at 3-17; see also id. at 3-16 (admitting ñ[n]o quantitative cumulative 

analysis has been prepared specifically for this EISò and that instead the air analyses developed 

for other projects where used, even though those ñdid not include oil and gas development on the 

Coastal Plain in the modeling of potential effects on air quality and AQRVsò). 
189 DEIS vol. 1 at 3-17. 
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Similarly, BLM asserts there is existing information on cumulative impacts to some 

resources, but fails to explain whether or how that information has been considered in this 

planning process. For example, in its ñCumulative Impactsò section for Climate and 

Meteorology, the agency provides a statement that GHG emissions disperse quickly relative to 

how long it takes for climate change to occur, and simply states ñ[t]he potential cumulative 

climate impacts of global development and associated GHG emissions have been discussed 

extensively in the published literature, including several reports by the Intergovernmental Panel 

on Climate Change and numerous scientific journals, and therefore, are not repeated here.ò190 As 

discussed in other sections of these comments, BLM also fails throughout the Draft Leasing EIS 

to analyze how climate change will have cumulative impacts on various resources in their 

cumulative impacts sections. Overall, this approach is insufficient to satisfy NEPA and fails to 

acknowledge and account for the considerable cumulative impacts of oil and gas activities.191 

BLM must identify and describe, with specificity, the projects and impacts. 

a. Geographic Scope  

 

BLM defines the geographic scope of the cumulative impacts analysis as the program 

areas and the North Slope of Alaska, but notes that for some resources the impacts areas is 

broader.192 But in setting out the agencyôs approach to impacts analysis, it is clear that the agency 

is limiting its impacts analysis improperly to the program area, i.e., the Coastal Plain.193 BLM 

                                                 
190 DEIS vol. 1 at 3-9. 
191 See National Research Council of the National Academies, Cumulative Environmental 

Effects of Oil and Gas Activities on Alaskaôs North Slope, Committee on Cumulative 

Environmental Effects of Oil and Gas Activities on Alaskaôs North Slope at 10, 156 (2003). 
192 DEIS vol. 2 Appendix F at F-5. 
193 See, e.g., DEIS vol. 2 Appendix F at F-13 (acoustic environment limited to the 

program area even though sound travels bound boundaries), F-16 (limiting consideration of 

impacts to soils even though there could be changes to soils, permafrost, and drainage to adjacent 

areas), F-16-F-17 (limiting consideration of impacts to sand and gravel to the program area even 

though gravel could come from outside the program area for oil and gas activities), F-18 

(limiting consideration of the impacts to water resources to the program area even though there 

could be impacts to nearshore marine waters and adjacent hydrology), F-21 (limiting 

consideration of impacts to wetlands and vegetation even though there could be impacts to 

adjacent wetlands and the vegetation systems they support), F-26 (limiting consideration of the 

impacts to birds to the North Slope west to the NPRAôs eastern boundary and east to Canada 

even though many of the birds that use the Coastal Plain are migratory and use other areas of the 

Arctic Refuge and Alaska), F-28 (limiting consideration of the impacts of many terrestrial 

mammals despite the fact that many migrate beyond the program area), F-31 (limiting 

consideration of cultural resources to the program area and the North Slope despite the clear 

connection of the Coastal Plain to the Gwichôin), F-35 (limiting the sociocultural systems and 

environmental justice impacts to only four identified communities), F-36 & F-38 (limiting the 

recreation and visual impacts to the program area despite the impacts that could occur to people 

recreating on adjacent areas, including the Wilderness), F-39 (limiting transportation impacts to 

the program area despite the impacts the developing roads could have on lands outside of the 
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must properly define the geographic scope of its impacts analysis by resource issues, taking into 

consideration geographic formations, habitat and resources uses, migrations, and landscapes. 

b. Temporal Scope 

 

BLM defined the temporal scope of the cumulative impacts analysis as from the 1970s 

through realization of the hypothetical development scenario, which it estimated at 50 years.194 

This is an insufficient temporal scope as it does not necessarily account for full reclamation, 

including ongoing monitoring, of oil and gas development on the Coastal Plain. It is also 

inconsistent with the development scenario that BLM puts forth. The timeline considered there 

indicates that additional oil fields could be developed as many as 85 years after the ROD is 

signed, and that abandonment and reclamation could occur up to 130 years after the ROD.195 

BLMôs temporal scope of the cumulative impacts should be at least as long as the timeline the 

agency identifies could follow its implementation of an oil and gas program. 

c. Non-Federal Lands 

 

BLM also improperly excludes oil and gas activities on non-federal lands, including State 

of Alaska lands adjacent to the Coastal Plain and private lands within the boundaries of the 

Coastal Plain, asserting that it is not reasonably foreseeable.196 These both should be analyzed to 

the extent practicable in the leasing program EIS. With regards to the oil and gas activities on 

non-federal lands, it does not appear that BLM considered 3D seismic exploration proposed by 

SAExploration and permitted by the Alaska Department of Natural Resources to take place this 

winter on State of Alaska lands immediately adjacent to the Coastal Plain as a present action.197 

Additionally, there is information available regarding leases in marine waters, including State of 

Alaska leases and federal Outer Continental Shelf leases.198 BLM must analyze what the 

                                                 

Coastal Plain, particular to the west), & F-41 (limiting the public health impacts to the program 

area despite the impacts that could occur to other North Slope and Gwichôin communities). 
194 DEIS vol. 2 Appendix F at F-5. 
195 DEIS vol. 2 Appendix B at B-2. 
196 DEIS vol. 2 Appendix F at F-11. 
197 DEIS vol. 2 Appendix F at F-8ïF-9; Letter from Graham Smith, Permitting Manager, 

Division of Oil and Gas, Alaska Department of Natural Resources, to Sue Simonds, Permits 

Manager, SAExploration, Inc. (Dec. 31, 2018). 
198 See https://www.boem.gov/National-OCS-Program/ (proposal for a new leasing plan 

that would include six lease sales by 2024 in federal waters of the Arctic Ocean); 

http://dog.dnr.alaska.gov/Documents/Leasing/Legislature5YearLeasingReport_20180130.pdf 

(showing planned Alaska lease sales in state waters);  

http://dog.dnr.alaska.gov/Documents/Maps/ActivityMaps/NorthSlope/NS_ActivityMap_Oct201

8.pdf (showing activities in state waters); Audubon Alaska, Ecological Atlas of the Bering, 

Chukchi, and Beaufort Seas at 280-281 (2017), 

https://ak.audubon.org/sites/g/files/amh551/f/arctic_atlas_composite_144ppi-final.pdf 

(describing impacts of offshore oil and gas activity); Nuka Research & Planning Group, LLC, 

Oil Spill Prevention and Response in the U.S. Arctic Ocean:  Unexamined Risks, Unacceptable 

https://www.boem.gov/National-OCS-Program/
http://dog.dnr.alaska.gov/Documents/Maps/ActivityMaps/NorthSlope/NS_ActivityMap_Oct2018.pdf
http://dog.dnr.alaska.gov/Documents/Maps/ActivityMaps/NorthSlope/NS_ActivityMap_Oct2018.pdf
https://ak.audubon.org/sites/g/files/amh551/f/arctic_atlas_composite_144ppi-final.pdf


 

38 

 

cumulative impacts of oil and gas activities on these leases could be to resources in the Coastal 

Plain.  

 

It is unclear from BLMôs description whether it is excluding consideration of projects on 

State lands or only inholdings owned by Alaska Native Corporations. As explained above, there 

are plans to undertake oil and gas activities on adjacent State lands and BLM must analyze them. 

Additionally, excluding oil and gas activities and development on inholdings held by Kaktovik 

Inupiat Corp. and Arctic Slope Regional Corp. is unreasonable. BLM and DOI are well aware 

that ASRC has advocated for years to be able to develop these lands, and were a leading voice in 

advocating for passage of the Tax Act.199 It is therefore reasonably foreseeable that the 

corporations will act quickly to do so. We also note that provisions of the Chandler Lake 

Agreement grant ASRC extensive rights to develop and sell sand and gravel from their lands. 

BLM must analyze the likely impacts from the exercise of those rights as currently written.200  

Additionally, SAExplorationôs pending 3D seismic proposal includes operations on these 

lands.201 Because facilities to support a Coastal Plain oil and gas program could be located on 

these lands (such as gravel mines, pipelines, road, central processing facilities), BLM must 

analyze that.202  Related to this point, BLM seems to acknowledge that uses of these lands related 

to and oil and gas program will increase.203 BLMôs conclusions and assumptions are, therefore, 

inconsistent. 

 

BLM also excludes the Alaska Strategic Transportation and Resources (ASTAR) project 

from its cumulative impacts analysis.204 BLM should analyze the impacts of this project on the 

Coastal Plain. First, BLM states that the cumulative impacts analysis is often based on plans, 

                                                 

Consequences (2010), 

https://www.pewtrusts.org/~/media/legacy/oceans_north_legacy/page_attachments/oil-spill-

prevention.pdf (similar); NRDC, Environmental Risks with Proposed Offshore Oil and Gas 

Development off Alaskaôs North Slope (Aug. 2012), 

https://www.nrdc.org/sites/default/files/drilling-off-north-slope-IP.pdf (similar); NRDC, The 

Fate of the Arctic in Offshore Oil Blowouts (Dec. 2016), 

https://www.nrdc.org/sites/default/files/fate-oil-arctic-ocean-blowouts-report.pdf (similar); 

National Research Council, Responding to Oil Spills in the U.S. Arctic Marine Environment 

(2014), https://www.nap.edu/catalog/18625/responding-to-oil-spills-in-the-us-arctic-marine-

environment (similar). 
199 Written Testimony of Richard K. Glenn, Executive Vice President for Lands and 

Natural Resources, Arctic Slope Regional Corporation (Nov. 2, 2017). 
200 See Chandler Lake Land Exchange Agreement, Appendix 2. C., pp. 29-32 (1983); see 

also supra.  
201 Marsh Creed 3D Plan of Operations Winter Seismic Surveys at 3. 
202 Groups question whether location or development of these lands is permitted. See 

supra. If BLMôs positon is that it is, BLM cannot skirt its obligations to consider the impacts of 

development of the lands to support BLMôs proposal.  
203 DEIS vol. 2 at F-30 (assuming that ñ[d]emand for ancillary uses and permits . . . will 

increase in conjunction with oil and gas developmentò). 
204 DEIS vol. 2 Appendix F at F-11. 

https://www.pewtrusts.org/~/media/legacy/oceans_north_legacy/page_attachments/oil-spill-prevention.pdf
https://www.pewtrusts.org/~/media/legacy/oceans_north_legacy/page_attachments/oil-spill-prevention.pdf
https://www.nrdc.org/sites/default/files/drilling-off-north-slope-IP.pdf
https://www.nrdc.org/sites/default/files/fate-oil-arctic-ocean-blowouts-report.pdf
https://www.nap.edu/catalog/18625/responding-to-oil-spills-in-the-us-arctic-marine-environment
https://www.nap.edu/catalog/18625/responding-to-oil-spills-in-the-us-arctic-marine-environment
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permits, or fiscal appropriations, and that projects should be considered even if there is a degree 

of uncertainty.205 The State of Alaska currently has $7.3 million in funding allocated for the 

project and the FY2020 Governorôs Amended Budget includes an additional $2.5 million.206 As 

currently proposed, in addition to other roads across the North Slope, there would be an access 

road running up and adjacent to the western boundary of the Coastal Plain.207 A pilot program 

for the project was conducted last winter. A purpose of the project is also to invest in new 

infrastructure that supports the value of the Trans-Alaska Pipeline System,208 which the BLM 

assumes would transport oil developed from the Coastal Plain. The Alaska Department of 

Natural Resources indicated in an update to the Alaska Legislature in early 2018 that state and 

federal permitting process are underway.209 Additionally, in a recently-initiated NEPA process 

for the NPR-A, the BLM indicates that it will be considering the ASTAR project.210 Including it 

in one planning process but excluding it here is unreasonable. In sum, there is sufficient 

information and certainty for BLM to use to analyze the impacts of the ASTAR project in the 

draft EIS. 

 

Finally, BLM states that the permitting requirements of other agencies would reduce 

cumulative impacts.211 BLM makes the assertion without any analysis, citation, or support. 

Unless BLM actually analyzes the impacts resulting from various agencies permitting 

requirements, BLM cannot make this conclusion. BLM must explain the basis for this 

conclusion, including conducting the necessary analysis to support it.  

  

6. BLM Fails to Analyze the Effectiveness and Enforceability of Its Mitigation 

Measures 

 

ñImplicit in NEPAôs demand that an agency prepare a detailed statement on óany adverse 

environmental effects which cannot be avoided should the proposal be implemented,ô is an 

understanding that the EIS will discuss the extent to which such adverse effects can be 

avoided.ò212 Accordingly, an EIS must discuss appropriate mitigation measures.213 Those 

                                                 
205 DEIS vol. 2 Appendix F at F-6. 
206 https://www.omb.alaska.gov/ombfiles/20_budget/DNR/Amend/2020proj62649.pdf. 
207 http://soa-

dnr.maps.arcgis.com/apps/Cascade/index.html?appid=ab8be9349a08477ebfb66d017e0aec8d  
208 http://soa-

dnr.maps.arcgis.com/apps/Cascade/index.html?appid=ab8be9349a08477ebfb66d017e0aec8d  
209 http://www.akleg.gov/basis/get_documents.asp?session=30&docid=39624.  
210 Department of the Interior, Bureau of Land Management, Notice of Intent to Prepare 

an Integrated Activity Plan and Environmental Impact Statement for the National Petroleum 

Reserve in Alaska, 83 Fed. Reg. 58,786 (Nov. 21, 2918) 
211 DEIS vol. 2 Appendix F at F-3. 
212 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 351-52 (1989) (quoting 

42 U.S.C. § 4332(2)(C)(ii)). 
213 See 40 C.F.R. §§ 1502.14(f), 1502.16(h), 1508.25(b). 40 C.F.R. § 1508.20 defines 

mitigation to include:  

Avoiding the impact altogether by not taking a certain action or parts of an action. 

https://www.omb.alaska.gov/ombfiles/20_budget/DNR/Amend/2020proj62649.pdf
http://soa-dnr.maps.arcgis.com/apps/Cascade/index.html?appid=ab8be9349a08477ebfb66d017e0aec8d
http://soa-dnr.maps.arcgis.com/apps/Cascade/index.html?appid=ab8be9349a08477ebfb66d017e0aec8d
http://soa-dnr.maps.arcgis.com/apps/Cascade/index.html?appid=ab8be9349a08477ebfb66d017e0aec8d
http://soa-dnr.maps.arcgis.com/apps/Cascade/index.html?appid=ab8be9349a08477ebfb66d017e0aec8d
http://www.akleg.gov/basis/get_documents.asp?session=30&docid=39624
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measures ñmust be discussed in sufficient detail to ensure that environmental consequences have 

been fairly evaluated.ò214 Simply identifying mitigation measures, without analyzing their 

effectiveness, violates NEPA. Rather, an ñessential component of a reasonably complete 

mitigation discussionò must include ñan assessment of whether the proposed mitigation measures 

can be effective.ò215 In addition, CEQ has instructed that the ñpossibility of mitigationò should 

not be relied upon to avoid further environmental analysis.216 In sum, the effectiveness of 

mitigation measures must always be disclosed in a NEPA analysis and their prominence in the 

range of alternatives and role in the effects analysis requires substantial treatment in the EIS. 

 

The draft EIS fails to provide sufficient detail about the stipulations and ROPs being 

contemplated, or to analyze their effectiveness. This is because the approach to analyzing the 

mitigation measures is fundamentally flawed: it considers the amount and purported benefit of 

the measures, instead of analyzing the adverse effects that are still likely to occur. This means 

that the EIS fails to disclose the effects that will occur despite mitigation. For example, Table 2-2 

in Section 2.2.5 of the draft EIS lists the lease stipulations and ROPs that constitute the 

ñ[p]rotective measures in Alternatives B, C, and Dò that BLM is considering.217 While the 

impacts analysis in Chapter 3 occasionally references a stipulation or ROP where they happen to 

differ by alternative, it does so only in cursory fashion that in no way constitutes the required 

analysis of their effectiveness. For example, Appendix E contains this statement: ñThe mitigation 

measures proposed under Alternative B (Lease Stipulations 3, 4, 7, and 9, and ROPs 23 and 42) 

would be adequate to maintain caribou passage to coastal areas.ò218 But there is no meaningful 

analysis of how these stipulations and ROPs would be effective. To that end, BLM merely 

provides a caveat that ñThe potential impacts of this alternative on caribou would depend on how 

well the area off limits to surface occupancy captures the preferred calving areas for the PCH, 

how well these TLs and ROPs avoid displacing calving caribou in areas with surface occupancy, 

and how well it minimizes impediments to caribou movements during other times of the year.ò219 

In some instances, the impacts analysis mentions a potential mitigation measure without even 

referring back to a specific stipulation or ROP, leaving the reader guessing if and how such a 

                                                 

Minimizing impacts by limiting the degree or magnitude of the action and its 

implementation. 

Rectifying the impact by repairing, rehabilitating, or restoring the affected environment. 

Reducing or eliminating the impact over time by preservation and maintenance 

operations during the life of the action. 

Compensating for the impact by replacing or providing substitute resources or 

environments.  
214 Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 1372, 1380 (9th Cir. 

1998) (quotations and citation omitted). 
215 S. Fork Band Council of W. Shoshone of Nevada v. U.S. Depôt of Interior, 588 F.3d 

718, 727 (9th Cir. 2009). 
216 Forty Most Asked Questions Concerning CEQôs National Environmental Policy Act 

Regulations; see also Davis v. Mineta, 302 F.3d 1104, 1125 (10th Cir. 2002). 
217 DEIS vol. 1 at 2-2. 
218 DEIS vol. 2 at E-7. 
219 DEIS vol. 1 at 3-120. 
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measure might be implemented.220 The draft EIS utterly fails to analyze the effectiveness of its 

proposed mitigation measures. 

 

Additionally, BLM does not describe or analyze the difference between the stipulations 

and ROPs, and if they are treated by the agency differently or will have different impacts. For 

example, Lease stipulation 6 refers to ROP 23 for its requirements. What does this mean for how 

BLM will apply them? Also, the term ñBMPsò is sometimes used but it is unclear what they are 

or how BLM will incorporate them into the program. For example, the draft EIS states, ñthe 

frequency of spills would be limited by BMPs.ò221 BMPs must be explained and required, and 

their effectiveness demonstrated, for BLM to reach such conclusions.  

 

In fact, what information the draft EIS does include demonstrates that the proposed 

mitigation measures articulated in the stipulations and ROPs are unlikely to be effective. NSO 

stipulations, timing limitations, and surface use limitations designed to protect Arctic Refuge 

resources are only effective to the extent that the safeguards will actually be applied. Waivers 

(permanent exemption that applies to the entire leasehold), exceptions (one-time exemption for a 

particular site within the leasehold), and modifications (change to the lease stipulation, either 

temporarily or for the term of the lease, can apply to the entire leasehold or certain areas) all 

permit an operator to avoid compliance with the requirements of a stipulation. Where these 

loopholes are permitted and used, the protections that the stipulations are supposed to provide 

can be undermined. 

 

The draft EIS states broadly that: 

 

A stipulation included in an oil and gas lease would be subject to the 

following, as appropriate: 

 

¶ A waiverðA permanent exemption to a stipulation on a lease 

¶ An exceptionðA one-time exemption to a lease stipulation, determined on 

a case-by-case basis 

¶ A modificationðA change attached to a lease stipulation, either 

temporarily or for the life of the lease 

 

The BLM Authorized Officer may authorize a modification to a lease 

stipulation only if they determine that the factors leading to the stipulation have 

changed sufficiently to make the stipulation no longer justified; the proposed 

operation would still have to meet the objective stated for the stipulation. 

 

While the BLM may grant a waiver, exception, or modification of a 

stipulation through the permitting process, it may also impose additional 

requirements through permitting terms and conditions to meet the objectives of any 

                                                 
220 See, e.g., DEIS vol. 1 at 3-205 (referencing unspecified protective measures to 

mitigate adverse impacts to night sky conditions from artificial light).  
221 DEIS vol. 1 at 3-116. 
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stipulation. This would be the case if the BLM Authorized Officer considers that 

such requirements are warranted to protect the land and resources, in accordance 

with the BLMôs responsibility under relevant laws and regulations.222 

 

The only other detail regarding how waivers, exceptions and modifications might be 

limited states: 

 

While the language in Table 2-2 refers only to the BLM or its Authorized 

Officer, it is understood that all activities, including plan development and 

consideration of exceptions, modifications, or waivers would include coordination 

with the USFWS as the surface management agency. In addition, the BLM would 

coordinate with other appropriate federal, state, and NSB agencies, tribes, and 

ANCSA corporations.223 

 

The only specific conditions noted for granting a waiver, modification or exception 

appear in connection with Required Operating Procedure 46, which states: ñExemption waivers 

to this operating condition may be issued by the NMFS and USFWS on a case-by-case basis, 

based on a review of seasonal ice conditions and available information on marine mammal 

distributions in the area of interest.ò224 BLM is fully capable of identifying specific conditions 

for waiver, modification and exception for lease stipulations. For example, in the recently-

released proposed plan for managing greater sage-grouse in Colorado, BLM included the 

following detailed criteria for a modification to an NSO stipulation for drilling in priority habitat: 

 

**Modification : 

The BLM will grant modifications (changes to the stipulation either 

temporarily or for the term of either part of the entire lease) to NSO-2 after 

consultation with the State of Colorado, consistent with MD-SSS-3 and based on 

the following factors: 

 

1. It is determined that there is no impact on Greater Sage-Grouse based on 

an evaluation of the proposed lease activities in relation to the site-specific terrain 

and habitat type. For example, in the vicinity of leks, local terrain features such as 

ridges and ravines may shield potential disruptive impacts from affecting nearby 

Greater Sage-Grouse habitat 

or 

2. It is determined, based on site-specific information (using tools such as 

the Habitat Assessment Framework, the Colorado Habitat Exchange Habitat 

Quantification Tool, or others), that the impacts anticipated by the proposed activity 

would be fully offset through compensatory mitigation developed in coordination 

with the State of Colorado (as a requirement of State policy or authorization or as 

offered voluntarily by leaseholder) that meets principles of compensatory 

mitigation including: 

                                                 
222 DEIS vol. 1 at 2-3. 
223 DEIS vol. 1 at 2-4. 
224 DEIS vol. 1 at 2-37. 
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¶ achieving measurable outcomes for Greater Sage-Grouse habitat function 

that are at least equal to the lost or degraded values; 

¶ providing benefits that are in place for at least the duration of the impacts; 

¶ accounting for a level of risk that the mitigation action may fail or not persist 

for the full duration of the impact225 

 

Without any criteria for granting waivers, exceptions and modifications, there is not 

reliability or foreseeability as to how and when the stipulations will be applied, resulting in little 

certainty that the stipulations will protect fish, wildlife, water, air, vegetation or wilderness. The 

lack of sideboards on granting waivers, exceptions and modifications also renders a NEPA 

analysis that relies on their effectiveness deficient, since their continued application depends on 

the unfettered discretion of the BLM authorized officer. The U.S. Government Accountability 

Office has opined that BLMôs failure to have consistent standards or practices in waiving lease 

stipulations and operating procedures means that the effectiveness cannot be measured: 

ñ[W]ithout sufficiently detailed documentation of inspections and effective use of data from 

inspectors, BLM is unable to fully assess the effectiveness of its best management practices 

polity to mitigate environmental impacts.ò226 

 

The draft EIS also relies on the ROPs to protect the other resources of the Coastal Plain, 

stating that the ROPs ñdescribe the protective measures that the BLM would impose on 

applicants during the permitting processò and ñwith the lease stipulations, the ROPs also provide 

a basis for analyzing the potential impacts of the alternatives in this Leasing EIS.ò227 While the 

ROPs similarly lay out requirements that apply to a variety of resources, the language on page 2-

36 of the draft EIS for conditions permitting a waiver of ROP 46 implies that ROPs are also 

subject to waivers, exceptions and modifications, rendering them similarly questionable as a 

ñbasis for analyzing the potential impacts of the alternatives in this Leasing EIS.ò Moreover, the 

language in the draft EIS should be clearer that any and all applicable ROPs must be included in 

permits to drill. The current language provides that: 

 

Any applicant requesting authorization for an activity from the BLM will 

have to address the applicable ROPs in one of the following ways: 

¶ Before submitting the application (e.g., performing and documenting 

subsistence consultation or surveys) 

¶ As part of the application proposal (e.g., including in the proposal 

statements that the applicant will meet the objective of the ROP and how 

the applicant intends to achieve that objective) 

¶ As a term imposed by the BLM in a permit228 

 

                                                 
225 Northwest Colorado Greater Sage-Grouse Proposed RMP Amendment and Final EIS 

at 2-7ï2-8.  
226 U.S. Government Accountability Office, Oil and Gas Development: Improved 

Collection and Use of Data Could Enhance BLMôs Ability to Assess and Mitigate 

Environmental Impacts (Apr. 2017). 
227 DEIS vol. 1 at 2-3. 
228 DEIS vol. 1 at 2-3. 
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This language implies that an operator could merely ñaddressò ROPs in an application 

and not have the applicable requirements incorporated as legal requirements in a permit to drill 

that would be apparent in applicable NEPA review by the public and easily enforceable by the 

BLM. All ROPs must be incorporated into all relevant permits, just as all applicable lease 

stipulations must be incorporated into leases. 

 

In order to rely on lease stipulations, BLM must set out narrowly prescribed waivers, 

exceptions and modifications to lease stipulations that are based on very specific criteria; having 

no sideboards, as the draft EIS currently proposes is not acceptable. Additional conditions 

governing waivers, exceptions and modifications that we propose include: 

 

¶ Overall, one-time exceptions should be the preferred approach where relief is sought 

from protective stipulations, such that the safeguards prescribed in the stipulations will 

remain in place for the majority of oil and gas leases. If the BLM determines that a 

waiver or modification is more appropriate for any stipulation, the reasons for such 

decisions will be documented. 

 

¶ Waivers, exceptions and modifications should only be granted from no surface 

occupancy (NSO) stipulations after a 30-day public notice and comment period.  

 

¶ The U.S. Fish and Wildlife Service should have the opportunity to submit information for 

consideration prior to granting waivers, exceptions, or modifications to address its 

expertise, surface management obligations, and potential impacts on any listed species.  

 

¶ Finally, it is critical that BLM track waivers, exceptions, and modifications requested and 

those granted, and make that information available to the public on a quarterly basis. 

These records will provide important insight into how the stipulations are being applied 

and the potential impact of waivers, exceptions, and modifications on the overall function 

of the EIS. This information will also allow BLM to determine if the availability of or 

criteria for granting waivers, exceptions and modifications needs to be further narrowed 

in order to ensure sufficient protection for affected species. 

 

¶ ROPs should not be subject to waiver, exception, or modification and justification should 

be provided as to the use of any reason that an ROP would not apply.  

In short, the draft EIS provides no analysis of or assurance that the mitigation measures it 

is considering will be effective or enforced. This violates NEPA. In light of these unanswered 

questions about the effectiveness and waivability of mitigation measures, BLMôs repeated 

description in the draft EIS that they will reduce impacts is misleading and violates NEPA. 

 

7. BLM Cannot Defer Its NEPA Analysis to Subsequent Stages of the Oil and Gas 

Process. 
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BLM acknowledges in the draft EIS that the issuance of a lease is an irretrievable 

commitment of resources.229 But BLM also says that lease issuance does not cause any direct 

impacts in and of itself because it does not authorize any activities.230 As a result, BLM defers a 

site-specific analysis until later.231 This is contrary to law.  

a. BLM Cannot Make an Irretrievable Commitment of Resources Without First 

Conducting a Site-Specific NEPA Analysis.  

 

In the oil and gas context, projects and agency review typically follow a tiered process, 

with NEPA review beginning broad and becoming more site-specific at each later step. As part 

of the earliest and broadest level of decision-making, BLM develops a broad programmatic-level 

environmental analysis, such as a land use plan.232 BLM next holds lease sales and issues leases 

for the use of a specific area.233 Third, the lessee may apply for a permit to drill to develop its 

lease.234 The level of detail required by NEPA at each step varies, and depends on the nature and 

scope of the proposed action.235  

 

NEPA requires that agencies evaluate the environmental consequences of a project at an 

early stage of the planning process.236 While agencies can ñdefer detailed analysis until a 

concrete development proposal crystallizes the dimensions of a projectôs probable environmental 

consequences,ò237 agencies are required to undertake site-specific analysis prior to making an 

irretrievable commitment of resources. As the Ninth Circuit explained, the key inquiry is not 

ñwhether the projectôs site-specific impact should be evaluated in detail, but when such detailed 

evaluation should occur.ò238 An agency is required to fully evaluate site-specific impacts once it 

reaches the point of making ña critical decision . . . to act on site development.ò239 An agency 

reaches the threshold triggering site-specific review when it proposes to make an irreversible and 

                                                 
229 DEIS vol. 2 Appendix F at F-1. 
230 DEIS vol. 2 Appendix F at F-1. 
231 See, e.g., DEIS vol. 1 at ES-4 (ñDirect and indirect impacts cannot be analyzed on a 

site-specific basis within this EIS, but they are analyzed for the program area generally, based on 

the hypothetical development scenario.ò. 
232 Pennaco Energy, Inc. v. U.S. Depôt of the Interior, 377 F.3d 1147, 1151 (10th Cir. 
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irretrievable commitment of resources.240 In the oil and gas context, this occurs when an agency 

decides to issue a lease that does not contain an express provision retaining the agencyôs 

authority to fully prohibit later activities on those leases.241 Once this critical decision-point is 

reached, ñany vague prior programmatic statements are no longer enoughò to satisfy NEPA.242 

Here, if BLM is going to make an irretrievable commitment of resources, it cannot defer its site-

specific analysis and cannot rely on vague programmatic statements in the draft EIS. 

 

BLM makes conflicting statements about the exact scope of the authority it will retain 

under any leases. On the one hand, BLM states that issuance of a lease constitutes an irreversible 

and irretrievable commitment of resources.243 On the other hand, BLM claims that it retains at 

each decision stage ñthe authority to approve, deny, or reasonably condition any proposed on the 

ground-disturbing activity based on compliance with the terms and conditions of the lease and 

applicable laws and policies.ò244 Because BLM has failed to provide even a template lease, and 

provides conflicting statements about the nature of the right it is granting under the leases, the 

public is unable to meaningfully determine the exact nature of these leases or whether BLM has 

truly retained the right to later preclude all activities on those leases. This is particularly 

concerning in light of how BLM has proceeded with issuing leases in the NPRA. In the NPRA, 

BLM has issued leases constituting an irretrievable commitment of resources, without first 

conducting a site-specific NEPA analysis; once development projects have arisen, BLM claims 

that it no longer retains the right to deny development proposals by adopting the no action 

alternative because ñoil and gas leases provide a right of development.ò245 BLM cannot play that 

shell game here. BLM needs to either fully retain the authority to preclude all activities pending 

submission of later site-specific proposals ð i.e., not make an irretrievable commitment of 

resources ð or conduct a far more robust, site-specific analysis at this stage. Put another way, 

BLM should acknowledge the difference between retaining authority to deny a particular 

application for a permit to drill or conduct other activities pursuant to a lease, and retaining the 

authority to  preclude development altogether, even if that means barring access to some or all of 

the oil and gas associated with the leased parcel. Anything short of the latter irretrievably 

commits resources because some amount of damage will inevitably occur for the lessee to 

explore and extract the oil and gas resources. If BLM is granting rights with its leases and not 

retaining the authority to deny all activities, the exercise of those rights is a direct effect of this 

decision, which is contrary to BLMôs often-repeated statement throughout the EIS that granting 

leases does not have direct impacts.246 The effects of foreclosing a no action alternative for future 

                                                 
240 Block, 690 F.2d at 761.  
241 Conner v. Burford, 848 F.2d 1441, 1448 (9th Cir. 1988). 
242 Pit River Tribe v. U.S. Forest Serv., 469 F.3d 768, 784 (9th Cir. 2006).  
243 DEIS vol. 2 Appendix F at F-1. 
244 DEIS vol. 1 at 3-1. 
245 See, e.g., BUREAU OF LAND MGMT., GREATER MOOSES TOOTH 2 OIL AND GAS 

DEVELOPMENT PROJECT: JOINT RECORD OF DECISION AND PERMIT EVALUATION  8 (2018) 

(ñAlternative D is not a practicable alternative in the JROD, due to the fact that the BLM cannot 

select this alternative as its decision for GMT2. Once issued, oil and gas leases provide a right of 

development, subject to reasonable regulation.ò).  
246 See, e.g., DEIS vol. 2, Appendix E, at E-4. 
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decisions must be disclosed now and evaluated as a direct effect of the leases. BLM should also 

provide the public with template lease language in the final EIS so it is clear that BLM has in 

fact retained the authority to fully preclude development on the leases to protect resources based 

on site-specific considerations. As discussed earlier, BLM should retain its authority to preclude 

all later activities on the leases to ensure that it is able to fully comply with the Tax Actôs 2,000-

acre provision. 

 

BLM similarly fails to distinguish between what decisions are irreversible or irretrievable 

at this point in time and instead improperly defers to the IAP for the NPRA. The draft EIS states 

that a ñdetailed description of irreversible or irretrievable commitments of resources from oil and 

gas development on the North Slope is in Section 4.10 of the NPR-A EISò and includes a bullet 

list of types of effects that would be irreversible.247 These are effects of the leasing program as a 

whole, and fail to distinguish between what becomes irreversible now and what becomes 

irreversible at later decision points. It is important for the public to understand the effects that 

would occur solely because of a lease and this specific oil and gas program ð as opposed to 

those that might occur from a potentially different program hundreds of miles away in the 

NPRA.  

 

Relatedly, BLM cannot defer the analysis of foreseeable impacts by asserting that the 

consequences are unclear or that the agency will analyze the impacts at a later point in time when 

there is a development proposal if it is going to make an irretrievable commitment of 

resources.248 Here, BLM claims that until it ñreceives and evaluates an application for an 

exploration permit, permit to drill, or other authorization that includes site-specific information 

about a particular project, impacts of actual exploration and development that might follow lease 

issuance are speculative, as so much is unknown as to location, scope, scale, and timing of that 

exploration and development.ò249 If BLM does not have sufficient information at the lease sale 

stage to conduct a site-specific NEPA analysis, it can delay that analysis ñprovided that it 

reserves both the authority to preclude all activities pending submission of site-specific proposals 

and the authority to prevent access to oil and gas completely if the environmental consequences 

are unacceptable.ò250 If there is too much uncertainty to conduct a more robust analysis at this 

stage, BLM has a choice: it must either reserve the authority to preclude all access to oil and gas 

and related activities on the leases or it must conduct a site-specific analysis prior to making an 

irretrievable commitment of resources.251 

 

 

                                                 
247 DEIS vol. 1 at 3-248. 
248 Kern, 284 F.3d at 1072. 
249 DEIS vol. 1 at 3-1. 
250 Ctr. for Biological Diversity v. BLM, 937 F. Supp. 2d 1140, 1153 (N.D. Cal. 2013) 

(quoting Sierra Club v. Peterson, 717 F.2d 1409, 1415 (D.C. Cir. 1983)).  
251 Id. 
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b. BLM Cannot Shirk Its Responsibility to Consider All Foreseeable Direct and 

Indirect Impacts.  

 

NEPA requires that an agency analyze the environmental consequences of a proposal as 

soon as it is ñreasonably possibleò to do so.252 Although the scope of the agencyôs analysis in an 

EIS must be appropriate to the action in question, NEPA is also not ñdesigned to postpone 

analysis of an environmental consequence to the last possible moment.ò253 NEPA requires that 

this analysis be done ñas soon as it can reasonably be done.ò254 ñReasonable forecasting and 

speculation is . . . implicit in NEPA,ò and agencies cannot ñshirk their responsibilities under 

NEPA by labeling any and all discussion of future environmental effects as ócrystal ball 

inquiry.ôò255 If it is ñreasonably possible to analyze the environmental consequences in [a 

programmatic-level EIS], the agency is required to perform that analysis.ò256 The EIS is required 

to provide ñas much environmental analysis as is reasonably possible under the circumstances, 

thereby óprovid[ing] sufficient detail to foster informed decision-makingô at the stage in 

question.ò257  

 

There are several areas in the draft EIS where BLM does not analyze impacts on the basis 

that it will analyze those impacts at later stages. Examples where BLM has improperly deferred 

or completely failed to analyze impacts include the following:  

 

¶ BLM did not complete a health impact assessment at this stage or analyze the 

potential health impacts of the oil and gas program, and instead plans to conduct 

that analysis as part of its analysis of later development projects.  

¶ BLM improperly segmented its review and failed to analyze the foreseeable 

impacts of SAExploration, LLCôs proposed seismic exploration program. 

¶ BLM failed to analyze the foreseeable impacts to air quality that would be likely 

to occur from oil and gas activities on the Coastal Plain.  

¶ BLM failed to conduct a visual resource impacts analysis and states it will do so 

in post-leasing NEPA processes. 

¶ BLM inadequately considered the impacts of water withdrawals for oil and gas on 

water quantity despite there being much more information available to the agency 

regarding water quantity on the Coastal Plain and wildlife and habitat needs 

related to stream flow and water quantity. 

 

BLM is obligated to analyze these foreseeable impacts to the extent possible at this stage 

and cannot postpone this analysis. BLMôs failure to analyze these foreseeable impacts deprives 

the public of the ability to fully understand the potential consequences of the oil and gas 

                                                 
252 Native Village of Point Hope v. Jewell, 740 F.3d 489, 497 (9th Cir. 2014). 
253 Kern v. U.S. Bureau of Land Mgmt., 284 F.3d 1062, 1072 (9th Cir. 2002). 
254 Id. 
255 Id. (quoting Save Our Ecosystems v. Clark, 747 F.2d 1240, 1246 n.9 (9th Cir. 1984)). 
256 Id. 
257 Native Vill. of Point Hope, 740 F.3d at 498 (quoting Friends of Yosemite Valley, 348 

F.3d 789, 800 (9th Cir. 2003)). 
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program. BLM needs to revise and release the EIS with this information available for public 

review.  

8. BLMôs Failure to Analyze SAExplorationôs Seismic Proposal in the Draft EIS 

Violates NEPA. 

a. BLM Has Improperly Segmented and Omitted Any Review of 

SAExplorationôs Seismic Proposal from Its Analysis of the Oil and Gas 

Program. 

 

BLMôs treatment of SAExploration, Inc.ôs (SAE) proposal to conduct 3-Dimensional 

(3D) seismic surveys across the Coastal Plain of the Arctic Refuge is unacceptable and contrary 

to law. BLM is currently in the process of reviewing an application from SAE to conduct 

extensive 3D seismic surveys across the entire Coastal Plain.258 Currently re-proposed for 2019ï

2020 and 2020ï2021, the seismic program will involve two camps of 160 people, 12ï15 tracked 

vibrators, 20,000 to 25,000 nodes, and 6,000ï7,000 gallons of fuel usage per day, for each 

camp.259 There would be approximately 50 trailers and support trailers that make up each camp, 

with generators, lighting, temporary airstrips, incinerators and waste discharges, and other 

industrial equipment and activities.260 SAE would move the camps with heavy vehicles every 

two to three days, eventually covering the entire Coastal Plain.261 Given the extent of the 

proposed program, there would be approximately forty to fifty different camp locations for each 

of the two crews throughout the Coastal Plain. Operations would continue 24 hours a day, 7 days 

a week.262 The impacts from this extensive proposal from SAE will be significant ð far more so 

than those associated with the two-dimensional seismic survey conducted in the 1980s, the scars 

of which remain detectable on the Refuge to this day.   

 

To date, BLM has not publicly identified any source of authority for permitting pre-

leasing seismic exploration anywhere in the Coastal Plain, nor is any such authority apparent. 

BLM should not pursue authorization for SAE to explore for oil and gas on the Coastal Plain 

unless and until it can identify such authority, and it should do so publicly, to justify the time and 

resources that BLM, other agencies, and the public would invest in a permitting process. 

Regardless, we oppose authorizing SAE to conduct seismic surveys even if BLM claims to have 

that authority, and strongly oppose any oil and gas activities on the Coastal Plain, including 

seismic exploration. 

                                                 
258 See U.S. Depôt of the Interior, Bureau of Land Mgmt., NEPA Register, DOI-BLM-

AK-R000-2018-0040-EA (SAExploration, Inc. Seismic Application), available at 

https://eplanning.blm.gov/epl-front-

office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=1

11085 [hereinafter BLM NEPA Register]. 
259 SAEXPLORATION, INC., MARSH CREEK 3D PLAN OF OPERATIONS WINTER SEISMIC 

SURVEY (2018), https://eplanning.blm.gov/epl-front-

office/projects/nepa/111085/153349/187888/Marsh_Creek_Plan_of_Operations_Submitted_May

2018.pdf [hereinafter SAExploration Plan].  
260 Id. 
261 Id. 
262 Id. at 9. 

https://eplanning.blm.gov/epl-front-office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=111085
https://eplanning.blm.gov/epl-front-office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=111085
https://eplanning.blm.gov/epl-front-office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=111085
https://eplanning.blm.gov/epl-front-office/projects/nepa/111085/153349/187888/Marsh_Creek_Plan_of_Operations_Submitted_May2018.pdf
https://eplanning.blm.gov/epl-front-office/projects/nepa/111085/153349/187888/Marsh_Creek_Plan_of_Operations_Submitted_May2018.pdf
https://eplanning.blm.gov/epl-front-office/projects/nepa/111085/153349/187888/Marsh_Creek_Plan_of_Operations_Submitted_May2018.pdf


 

50 

 

 

Legal authority aside, we also have significant concerns about BLMôs failure to comply 

with NEPA with regard to SAEôs proposal. BLM has a legal obligation to comply with NEPAôs 

mandate to prepare a detailed EIS for any major federal action that may significantly affect the 

quality of the human environment. Despite this, BLM is currently in the process of preparing 

only an Environmental Assessment for SAEôs proposal and is separately preparing the draft EIS 

for the leasing program.  

 

In the draft EIS, BLM completely disregards the potentially serious direct, indirect, and 

cumulative impacts of SAEôs proposal and omits any discussion about the significant impacts 

that will occur from the proposal. BLM makes only a handful of cursory references to SAEôs 

proposal in the appendix for the EIS: (1) in a table where BLM notes that 3D seismic will be 

complete by the time BLM publishes the record of decision for the leasing EIS; (2) when noting 

in passing that BLM is preparing an EA related to a seismic proposal, and (3) when BLM 

provides a cursory summary of SAEôs proposal and makes the wholly unsubstantiated claim that 

the agency considered SAEôs proposal in its cumulative effects analysis.263 The remainder of 

BLMôs references to seismic activities in the EIS are only to post-leasing seismic activities and 

in no way address this hugely impactful seismic proposal.264 

 

There is no indication BLM took a hard look at any of the potential direct, indirect, and 

cumulative impacts of SAEôs seismic proposal in the EIS, as required by NEPA. BLM should 

have addressed the potentially significant impacts of seismic exploration on every resource 

considered in the EIS, but failed to do so. In one of the few areas where BLM acknowledged it is 

preparing an EA related to seismic, it stated ñ[s]eismic exploration will be further detailed in the 

seismic environmental assessment, which is in preparation.ò265 In other words, BLM wholly 

omitted any substantive discussion of these significant impacts based on the assertion that it will 

discuss them in a separate, yet-to-be-completed EA. That is contrary to NEPA. BLM is obligated 

to take a hard look at the direct, indirect, and cumulative impacts of the entire oil and gas 

program in the draft EIS. BLM cannot simply ignore these significant impacts by pointing to 

another analysis that has yet to be completed and has yet to be made available to the public for 

meaningful review as a way to bypass its current NEPA obligations.  

 

BLMôs failure to adequately consider SAEôs proposal also leads it to dramatically 

underestimate the potential impacts of seismic as a whole. BLM assumes that only 900 square 

miles will be surveyed by 3D seismic vehicles.266 BLM makes this assumption based on what it 

                                                 
263 DEIS vol. 2 at B-10, B-12, F-8. 
264 See, e.g., DEIS vol. 1 at ES-1, ES-4, 1-2, 3-5, 3-13, 3-33. 
265 DEIS vol. 2 at B-12. 
266 DEIS vol. 2 at B-12; DEIS vol. 1 at 3-48. For purposes of its analysis of Alternative B, 

BLM asserts that it only anticipates there will be 500 line miles of seismic data collected. DEIS 

vol. 1 at 3-117. It is unclear whether this number is inconsistent with its assertion elsewhere that 

there would be only 900 square miles that would be surveyed. BLM should clarify or correct this 

potential inconsistency.  
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concludes is the size of a typical 3D survey, as seen in the NPRA and adjacent state lands.267 But 

SAExplorationôs seismic proposal alone, which would encompass the entire Coastal Plain, is 

projected to cover 2,602 square miles.268 Despite the significant impacts likely to occur from that 

proposal alone, BLM fails to discuss any of the impacts of pre-leasing seismic. It is also unclear 

how BLMôs conclusion that there will only be 900 square miles of additional seismic surveys is 

consistent with reality. It does not appear to take into consideration the fact that seismic is often 

conducted as an ongoing activity that occurs throughout other stages of the oil and gas process, 

such as at the development and production stages for purposes of delineating oil and gas 

reservoirs, and not only prior to exploratory well drilling.  

 

BLM also needs to revise its analysis to take into account potential delays in 

SAExplorationôs plans to conduct seismic exploration. The draft EIS assumes that multiple lease 

sales will be held within the first year after the signing of the Record of Decision, but also 

assumes that processed areawide three-dimensional seismic data will be available to all potential 

bidders at the time of the first lease sale.269 If BLM still rushes to hold a lease sale by the end of 

2019, that will presumably occur prior to SAE completing its proposed seismic activities. BLM 

needs to revise the draft EIS to account for any changes in SAExplorationôs proposal to ensure 

that the reasonably foreseeable future development scenario and any analysis stemming from 

those assumptions is accurate. 

 

BLMôs complete omission of any discussion about pre-leasing seismic activities, even 

outside of SAEôs proposal, is also inconsistent with its statements in the EIS. On the one hand, 

BLM asserts for purposes of Alternative D that it would close 476,600 acres of caribou calving 

habitat to lease sales, but would still allow seismic activity over the entire program area.270 First, 

BLM should not allow seismic activities in areas that are not subject to leasing. Areas that are off 

limits for purposes of leasing should also be off limits for purposes of seismic exploration. But 

second, BLMôs statement that it will allow seismic in areas closed to leasing makes no sense 

unless BLM anticipates authorizing pre-leasing seismic in those areas, and yet BLM has wholly 

failed to consider pre-leasing seismic in the EIS. BLMôs statement that it will allow seismic in 

areas that are closed to leasing, without any analysis of the potential impacts of those seismic 

activities, is contrary to NEPA and leads to the agency underestimating the potential impacts in 

its analysis. BLMôs omission of any meaningful analysis of the impacts of SAEôs proposal and 

other pre-leasing seismic activities, as well as its arbitrary conclusion that there will only be 900 

square miles of seismic impacts, is contrary to NEPA and means BLM has dramatically 

underestimated the direct, indirect, and cumulative impacts of seismic surveys in the program 

area. 

 

BLM cannot unlawfully segment out its review of SAEôs seismic proposal from its 

consideration of the broader oil and gas program; the agency must prepare an EIS that examines 

the full range of potential impacts from all phases of oil and gas activities. BLM needs to 
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268 SAExploration Plan, supra, at 3. 
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examine how the potential impacts of seismic exploration would combine with those of all other 

ensuing, reasonably foreseeable oil and gas related authorizations in the regionðincluding 

leasing, exploration, development, production, and transportationðin a single EIS to ensure that 

BLM will protect the resources of the Arctic Refuge.271 The entire purpose of SAExplorationôs 

seismic program is to conduct seismic imaging to help inform potential targets for future lease 

sales on the Coastal Plain.272 It is therefore intricately tied to BLMôs consideration of the leasing 

program, and its impacts should be considered as part of the current EIS and not in a separate 

environmental analysis. BLM cannot improperly separate out its NEPA reviews of these directly 

connected and foreseeable actions, all of which have the potential to cause substantial impacts to 

the habitat and values of the Coastal Plain that have not been adequately considered by BLM as a 

result of its improperly carved up NEPA analysis.  

b. BLM Has Prejudiced the EIS Process by Evaluating a Seismic Survey 

Application Prior to Finalizing the Current Leasing Program Decision. 

 

When an EIS for a program is underway, as here, NEPA regulations established by the 

Council of Environmental Quality (ñCEQò) prohibit an agency from taking any actions that 

could undermine that decision-making process. See 40 C.F.R. § 1506.1(c). The purpose of NEPA 

is to study the impact of an action on the environment before the action is taken. See Conner, 848 

F.2d at 1452 (NEPA requires that agencies prepare an EIS before there is ñany irreversible and 

irretrievable commitment of resourcesò). Where ñ[i]nterim action prejudices the ultimate 

decision on the program,ò NEPA forbids it. 40 C.F.R. ÄÄ 1506.1(c)(1)-(3). Action prejudices the 

outcome ñwhen it tends to determine subsequent development or limit alternatives.ò Id.  Further, 

the agency may not take such interim action when that action is not ñjustified independently of 

the programò subject to the ongoing NEPA process. Id. at § 1506.1(c)(1).  

 

During the scoping process for the DEIS, BLM asserted that the EIS here ñwill serve to 

inform BLMôs implementation of the Tax Act, including the requirement to holdélease salesò 

and ñmay also inform post-lease activities, including seismic and drilling explorationò and ñwill 

consider and analyze the potential environmental impacts of various leasing alternatives, 

including é the terms and conditions (i.e., lease stipulations and best management practices) to 

be applied to leases and associated oil and gas activities to properly balance oil and gas 

development with existing uses and conservation of surface resources.ò273 As the DEIS itself 

evinces, the requirements and limitations to be imposed upon seismic surveys cannot be 

considered in isolation of the leasing program. Indeed, the alternatives presented in the DEIS 

include specific required operating procedures (ROPs) addressing seismic surveys.274 The DEIS 

also contains lease stipulations that would ostensibly apply to seismic surveys conducted by 

lessees, such as keeping all oil and gas ñactivitiesò out of specified geographic areas during 

certain times of the year.275 Plainly, these requirements to protect resources should constrain 

                                                 
271 See 40 C.F.R. § 1508.25. 
272 SAExploration Plan, supra, at 3.  
273 83 Fed. Reg. 17,562 (Apr. 20, 2018) (emphasis added).  
274 See DEIS vol. 1 at 2-20.  
275 See DEIS vol. 1 at 2-10.   
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seismic surveys regardless of whether the seismic survey occurs before or after leasing. Thus, in 

the current EIS process, BLM is making decisions on the standards to apply to seismic 

surveys.276 

 

For BLM to authorize an extensive seismic survey prior to concluding this process, 

whereby it will decide upon the protective measures to apply to seismic exploration, invariably 

prejudices the process. To the extent that BLM has any authority to authorize seismic surveys at 

all, which is unclear and we do not concede, BLM would be confined by the requirement that 

BLM not authorize activities that would result in undue or unnecessary degradation to the 

resources of the Refuge. Consequently, if BLM  authorizes extensive seismic surveys, like the 

one SAExploration has proposed, the necessity of any subsequent seismic surveys would have to 

be evaluated in light of the SAExploration survey having already collected information. In short, 

the effort to regulate the future surveys by developing requirements for them in this current EIS 

process will be circumvented by authorizing an extensive survey beforehand. 

 

Moreover, any seismic survey authorized by BLM would lack justification in the absence 

of the leasing program. Again, if BLM actually has any authority to authorize seismic, which we 

do not concede, BLM still cannot authorize an activity that would result in undue or unnecessary 

degradation. Therefore no survey can occur without the program itself. There would be no reason 

to survey for oil and gas resources on lands unless they can be leased, thus the purpose of the 

proposed seismic survey as a practical matter turns on the leasing program. For this independent 

reason, BLMôs approval of SAExplorationôs application prior to completion of the current 

process violates NEPA even if the ongoing NEPA process were not prejudiced by the interim 

action.   

 

To correct this NEPA violation, BLM at a minimum should defer any authorization of 

seismic surveys at least until after it has properly completed the current EIS process and issued a 

record of decision on the program. Moreover, the current EIS process should transparently 

address that BLM is developing the standards and terms applicable to seismic survey 

applications, and the draft EIS must be revised to properly evaluate the impacts of those 

activities in this EIS and not a separate EA process.    

 

9. DOIôs process is insufficient to meet legal requirements for public participation 
and consultation. 

 

To achieve NEPAôs goal of ensuring public participation, the statute requires federal 

agencies to ñ[e]ncourage and facilitate public involvement in decisions which affect the quality 

of the human environment.ò277 ñAccurate scientific analysis, expert agency comments, and 

                                                 
276 Notably, although BLM puts forward ROPs and stipulations pertaining to seismic 

surveys, the draft EIS fails to analyze the foreseeable impacts of SAExploration, LLCôs proposed 

seismic exploration program in the EIS process, despite purporting to analyze seismic 

exploration on the Coastal Plain generally. 
277 40 C.F.R. § 1500.2(d). 
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public scrutiny are essential to implementing NEPA.ò278 BLM must ensure that its process to 

consider an oil and gas program on the Coastal Plain allows for robust participation by the 

interested public.279 Groups pointed out in scoping comments that the time and page limits 

envisioned by DOI Secretarial Order 3355 and associated guidance memoranda are particularly 

inappropriate for an oil and gas program for the Coastal Plain. Groups also pointed out that any 

leasing process on the Coastal Plain should be based on science and sound decision-making and 

not driven by political deadlines. Groupsô also supported requests by the Gwichôin Steering 

Committee to translate all EIS documents into Gwichôin, so that affected communities could 

engage in this process. Though BLM provided some resources for the Arctic Village Council to 

undertake translation which was completed on March 10, 2019 ð a mere three days before the 

close of the public comment period. Moreover, only a portion of the EIS was translated into 

Gwichôin, such as the sections on cultural resources, subsistence uses and resources, and 

ANILCA 810, while the vast majority of the document remains in English only. While we 

appreciate that BLM responded to requests to provide such resources, translated materials were 

necessary during the entirety of comment period to allow for meaningful review and comment. 

Even more concerning, appears to have failed to translate scoping comments from Gwichôin 

speakers into English so that they could be incorporated into the agencies analysis.280 BLM thus 

ignored important input from affected communities during scoping, and has made further 

continued participation by these communities exceedingly difficult. BLMôs flawed analysis and 

public process have shown these concerns to be well-founded.  

a. BLMôs Approach to Issue a Short EIS Improperly Truncates the EIS Analysis.  

 

An oil and gas program for the Coastal Plain is unprecedented and BLM has failed to 

provide the public with a document sufficient for commenting. Because BLM has not considered 

the full scope of impacts in the draft EIS, such as impacts from all phases of oil and gas 

development, meaningful mitigation measures, and meaningful analysis of differing impacts 

among alternatives, the public cannot review or comment on these issues. BLMôs attempt to 

adhere to arbitrary page limits has resulted in less transparency in the analysis, more mistakes, 

and missing key data and analysis, as explained in detail below. While BLM did not necessarily 

adhere to the page limits in the Executive Order and guidance memorandum, its attempt to do so 

has led to the many documents simply being incorporated as appendices, resulting in a disjointed 

analysis that is hard for the public to follow.  

 

As discussed later in these comments, BLM has also referred to or incorporated by 

reference numerous documents into its current analysis as a way of further truncating its analysis 

in the draft EIS. However, BLM has done so without citations to specific pages in those 

documents and often without any clear indication of how the analysis in the previous document 

applies in the context of the current proposal before the agency. This is improper and deprives 

the public of the ability to fully understand and comment on BLMôs analysis and the potential 

impacts of the oil and gas program.  

                                                 
278 Id. § 1500.1(b). 
279 40 C.F.R. § 1503.1(a)(4). 
280 See e.g., Transcript from Venetie scoping meeting, at 19-20 (Jun. 12, 2018).  
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b. BLMôs Hasty Timeframes are Impeding Meaningful Public Review.   

 

Moreover, BLMôs timeframes for review of the draft EIS are insufficient to allow for 

meaningful public involvement. Ensuring that the public has sufficient time to receive and 

review all of the documents and understand their relationship to what is being proposed is 

essential to the publicôs ability to analyze and provide meaningful comments to the agency on 

the project. BLM has stated that it intends to hold a lease sale this year and is rushing toward that 

goal at the expense of the public and a thorough analysis. Rushing the analysis and public review 

is not consistent with BLMôs obligations when considering an issue as important and 

controversial as destructive oil and gas exploration and development on the Coastal Plain. The 

public interest and controversy of this project is demonstrated by the over 700,000 comments 

submitted during scoping. Careful public scrutiny of BLMôs proposal is needed. 

 

The public comment period offered for this EIS was simply too short to allow for 

meaningful opportunity to comment. BLM established a 7-week comment period over the winter 

holiday season, when workplaces, including federal offices, are closed and many people travel to 

visit family. Having the comment period include the holiday season effectively shortened the 

comment period by a number of days. In light of this, many of our groups and tribal entities 

submitted requests for a comment extension before the winter holidays for an additional 77 days. 

BLM rejected this request, adding only 30 days to the comment period to account for the 

government shutdown (which was in fact longer than 30 days). It is particularly inappropriate for 

BLM to limit the length of public comment periods when tribal entities ask for additional time. 

 

The public comment period was also seriously hindered by the government shutdown, 

and BLM did not extend the comment period to cover the whole of the shutdown (BLM 

extended the comment period for 30 days, while the shutdown was 35 days). At the end of the 

day on December 21st, funding for the Department of the Interior lapsed. Despite agency 

guidance that websites are to remain active during a shutdown, BLMôs Coastal Plain e-planning 

page and comment portal were unavailable at various points during that time (Dec. 22ï26 and 

Dec. 28, Jan. 21), meaning that no one could access the draft EIS and related documents or 

utilize the commenting portal. In addition, BLM staff have not been available to answer 

questions and respond to information requests or to provide cited materials. The lack of staff and 

online availability during the shutdown made it impossible for the public to engage in 

meaningful review during that time period. The shutdown also led to confusion over whether and 

when public meetings will be held on the Draft EIS, due to BLMôs continued efforts to schedule 

these meetings when agency staff should not have been working.281 As explained in 

correspondence to the agency requesting extensions, the shutdown seriously hindered public 

ability to participate.282 

 

                                                 
281 See Alex DeMarban, Shuttered agency continues efforts to open up drilling in refuge, 

reserve, ANCHORAGE DAILY NEWS, Jan. 7, 2019; Elizabeth Harball, Despite shutdown, Trump 

administration continues work to begin oil drilling in ANWR, ALASKA PUBLIC MEDIA, Jan. 4, 

2019.  
282 See Letter from Alaska Wilderness League, et al. (January 23, 2018). 
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Moreover, the agency failed to provide sufficient notice of its public hearings or hold 

sufficient public hearings to involve the public in this important process and decision. On the 

first issue, BLM announced its public hearing schedule on Wednesday, January 30th. The hearing 

dates were as follows: Fairbanks- February 4th; Kaktovik-February 5th; Utqiagvik-February 6th; 

Fort Yukon-February 7th; Arctic Village-February 9th; Venetie-February 10th; Anchorage-

February 11th; and Washington, D.C.-February 13th. This means that every single hearing was 

given less than two weeksô notice, and the Fairbanks hearing was given only 4-days notice. 

Additionally, many meetings were held primarily ð or even exclusively in the case of Fort 

Yukon ð during the work day, further limiting the publicôs ability to participate. On the issue of 

additional hearings, groups requested that additional hearings be held to allow greater public 

participation and recommended four cities for additional hearings. BLM denied this request as 

well. Additionally, we note that only after BLMôs attempts in major cities to host ñopen-housesò 

failed, did BLM allow the public to provide formal testimony. In Fairbanks, where BLM did not 

originally provide an opportunity for formal testimony, many individuals provided testimony 

prior to BLM moving a transcriber into the room. BLM should transcribe any audio or video 

recordings of that hearing to ensure that the complete hearing and all testimony is part of the 

administrative record. 

 

This comment period on the Draft EIS was insufficient to meet BLMôs NEPA obligations 

to provide robust participation by the interested public, given the pristine and sensitive resources, 

the complexity of the issues and analysis required, and the timing of the proposal.283 

c. BLM is Failing in its Consultation Obligations.  

 

The Gwichôin people live in fourteen small villages across a vast area extending from 

northeast Alaska to the northern Yukon and Northwest Territories in Canada. It is unclear which 

communities have been contacted by BLM for consultation. Though the Inupiat community of 

Kaktovik is the only community located on the Coastal Plain, other villages such as Arctic 

Village, Fort Yukon, Venetie, Chalkyitsik, Beaver, and Canadian villages such as Old Crow and 

Fort McPherson, are located within the range for the Porcupine Caribou Herd and will be 

impacted by any oil and gas activities on the Coastal Plain.284 BLM also recognizes that many 

other communities, such Wiseman, Birch Creek, and Stevens Village, have reported geographic, 

historic/prehistoric, or cultural ties to the Arctic Refuge as a whole.285 BLM further 

acknowledges that subsistence harvesting and sharing patterns for ñ22 Alaskan communities and 

seven Canadian user groups are relevant if post-lease oil and gas activities changes caribou 

resource availability or abundance for those users.ò286 However, BLM has not meaningfully 

engaged with all of these potentially affected communities.  

 

                                                 
283 40 C.F.R. § 1503.1(a)(4). 
284 Gwichôin Steering Committee, Primary Habitat of the Porcupine Caribou Herd Map, 

available at: http://ourarcticrefuge.org/wp-content/uploads/2012/10/mappch.pdf.  
285 DEIS vol. 1 at 3-160. 
286 DEIS vol. 1 at 3-167.  

http://ourarcticrefuge.org/wp-content/uploads/2012/10/mappch.pdf
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Tribal governments for every affected community within Alaska and Canada should have 

been contacted for government-to-government consultation. BLM does not provide a list of the 

tribal governments that the agency reached out to for purposes of government-to-government 

consultation. The EIS merely lists the 7 meetings which took place.287 It is concerning that only 7 

government-to-government meetings took place for an oil and gas leasing program that may 

significantly impact subsistence in 29 different communities. Moreover, there is no indication 

that BLM contacted any communities in Canada for purposes of consultation or public meetings. 

This is egregious, particularly in light of the fact that Canadian users account for the vast 

majority ï in the past up to 85 percent - of the harvest of the Porcupine Caribou Herd.288  

 

Moreover, BLMôs ANILCA 810 evaluation finds that the cumulative case may 

significantly restrict subsistence uses and needs for the community of Kaktovik. Due to these 

findings, the agency intends to hold a public subsistence hearing in Kaktovik during the Draft 

EIS comment period, but will not hold ANILCA 810 hearings in any other communities, 

including any Gwichôin communities. The finding that there may not be impacts to subsistence 

use and resources for Gwichôin villages is contrary to science and BLMôs own discussion 

elsewhere in the Draft EIS. The Gwichôin of Alaska and Canada are culturally and spiritually 

connected to the Porcupine Caribou Herd, which in turn relies on the Coastal Plain for calving, 

post-calving and summer habitat. Because of this connection, protecting the Coastal Plain is vital 

to their human rights and food security. Despite acknowledging that oil and gas can have impacts 

on caribou, BLM concludes that there will not be an impact on the subsistence resources for the 

Gwichôin. This ignores the traditional knowledge and human rights of the Gwichôin, a problem 

which is exacerbated by the fact that BLM will not hold ANILCA 810 hearings in any Gwichôin 

communities.  

 

BLM has repeatedly failed to listen carefully to the millions of Americans and the 

Gwichôin Nation and take the time to conduct the necessary analysis comply with its federal and 

international legal obligations. BLM failed to engage the public, the scientific community, and 

Alaska Natives and Canadian First Nations people who will be most impacted by this decision.  

 

10. DOI and BLMôs FOIA Deadline Violations Impeded Public Participation.  

 

DOI and BLMôs failure to disclose information sought by our numerous outstanding 

Freedom of Information Act (FOIA) requests hindered the publicôs ability to participate. FOIA 

promotes government transparency and requires agencies to make certain information available 

to the public.289 An agency has twenty workdays to respond to a request, and may take an 

additional ten when unusual circumstances are involved.290 Some Groups have numerous 

outstanding FOIAs to BLM, DOI (denoted by OS below), FWS, and USGS, specifically seeking 

information to assist the public and our preparation of leasing DEIS comments. These include 

but are not limited to: 

 

                                                 
287 DEIS vol. 2 at Appendix C-3. 
288 DEIS vol. 1 at 3-168. 
289 5 U.S.C. 552. 
290 43 C.F.R. §§ 2.16, 2.19. 
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¶ BLM-2018-00690 due May 1, 2018 

¶ BLM-2018-00695 due May 3, 2018 

¶ OS-2018-00980  due May 3, 2018  

¶ USGS-2018-00130  due May 3, 2018  

¶ OS-2018-00971 due May 15, 2018 

¶ FWS-2018-00940  due July 18, 2018  

¶ USGS-2018-00126 due July 26, 2018 

¶ OS-2018-01415 due July 26, 2018 

¶ BLM-2018-01011  due July 26, 2018 

¶ FWS-2018-1008 due July 26, 2018 

¶ BLM-2018-01143 due September 4, 2018 

¶ FWS-2018-01120  due September 4, 2018 

¶ OS-2018-01484  due September 18, 2018 

¶ BLM-2018-01234 due October 23, 2018 

¶ OS-2019-00166  due December 21, 2018  

¶ OS-2019-00205 due January 3, 2019  

¶ OS-2019-00241  due January 15, 2019  

¶ OS-2019-00261  due January 17, 2019 

¶ BLM-2019-00324 due February 7, 2019  

¶ OS-2019-00314  due February 7, 2019  

¶ OS-2019-00315  due February 7, 2019  

¶ OS-2019-00378  due March 7, 2019  

The above FOIAs request material related to the leasing DEIS including: the Tax Cut and 

Jobs Act of 2017; SAExplorationôs seismic proposal, development of lands owned by Kaktovik 

Inupiat Corporation and Arctic Slope Regional Corporation; David Bernhardt, Joseph Balash, 

James Cason, and Steve Wackowskiôs schedules, ethical pledges, meeting requests; records 

related to the leasing DEISôs compliance with Secretarial Order 3355; leasing DEIS records 

subject to the National Archives and Records Administration notice of availability of proposed 

records schedules;291 and communications and records concerning the Agreement Between the 

Government of Canada and the Government of the United States of America on the Conservation 

of the Porcupine Caribou Herd and the U.S.-Canada International Porcupine Caribou Board. The 

documents sought by our requests are records, communications, policies, plans, technical and 

scientific assessments relevant to the DEIS. Our requests and subsequent follow-up letters have 

emphasized that time is of the essence to receive the documents as we planned to use the 

information to engage and inform the public about proposed oil and gas development in the 

Arctic National Wildlife Refuge, including during the DEIS comment period. BLM and DOIôs 

FOIA violations thwarted the purpose of FOIA and hindered public participation, as we were 

unable to disseminate the relevant requested information during the public comment period. 

 

                                                 
291 83 Fed. Reg. 45,979 (Sept. 11, 2018). 
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11. BLM Failed to Engage or Adequately Involve Important Cooperating Agencies.  

 

CEQ regulations call for early and significant involvement by other federal agencies with 

jurisdiction by law or special expertise.292 While the draft EIS lists the Environmental Protection 

Agency and U.S. Fish & Wildlife Service as other federal cooperating agencies, it inexplicably 

does not include the U.S. Geological Survey (USGS) or the National Marine Fisheries Service 

(NMFS) ð both of which have significant and critical expertise relevant to the development of 

an oil and gas program for the Coastal Plain. Indeed, BLMôs Reasonably Foreseeable 

Development (RFD) Scenario ð which underpins the alternatives and impacts analysis ð is 

premised largely on USGS data and information. Yet, our understanding is that USGS did not 

participate in the preparation of the RFD and was unable to lend its critical expertise, resulting in 

fundamental and significant flaws in the entire basis for the draft EIS.293  

 

Similarly, NMFS has significant expertise in and jurisdiction by law over marine 

mammals and fish species. For instance, NMFS is responsible for designating, managing, and 

consulting with BLM on Essential Fish Habitat under the Magnuson-Stevens Fishery 

Conservation & Management Act. NMFA also has statutory obligations regarding management 

of marine mammals relevant to BLMôs analysis of the impacts of an oil and gas program under 

the Endangered Species Act and Marine Mammal Protection Act. Absent meaningful 

cooperation with these federal agencies, BLMôs analysis lacks important information that these 

expert federal agencies could contribute.  

 

Additionally, it appears that existing cooperating federal agenciesô participation has been 

truncated or limited. Specifically regarding FWS, there are numerous issues and impacts 

identified by BLM that are highly relevant to FWSôs administration and management of the 

Refuge, but it is unclear how BLM and FWS are working to address these issues or how FWS 

will undertake its independent obligations in light of the oil and gas program. 

 

12. BLM Improperly Relies on Other Documents in the Draft EIS.  

 

To ñeliminate repetitive discussions of the same issues and to focus on the actual issues 

ripe for decision,ò NEPA regulations allow agencies to ñtierò environmental assessments and 

environmental impact statements to previous environmental impact statements.294 ñTieringò 

means the agency may incorporate by reference discussions from a prior, broader environmental 

impact statement into the current environmental analysis so that the agency can concentrate on 

the issues specific to the current environmental analysis.295 Tiering is appropriate when the 

sequences of analysis is either from a programmatic-level statement to an analysis of lesser scope 

or to a site-specific analysis, or when an EIS is done on a specific action at an early stage to a 

supplement or subsequent statement at a later stage.296 BLMôs NEPA Handbook similarly states 

                                                 
292 40 C.F.R. § 1501.6. 
293 See infra Part IV.A . 
294 40 C.F.R. § 1502.20. 
295 40 C.F.R. § 1502.28. 
296 Id. 
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that tiering is appropriate when the analysis for the proposed action will be a more site-specific 

or project-specific refinement or extension of the existing NEPA document.  

 

The Council on Environmental Qualityôs (CEQ) regulations also indicate that agencies 

can incorporate material by reference ñwhen the effect will be to cut down on bulk without 

impeding agency and public review of the action.ò297 Any incorporated material is required to be 

cited in the statement along with a brief description of its content.298 Material cannot be 

incorporated by reference unless it is reasonably available for inspection within the public 

comment period.299 BLMôs NEPA Handbook explains that incorporation by reference involves 

two steps: citation and summarization.300 In citing documents, BLM must provide the name of 

the document and the page numbers where the incorporated material can be found.301 BLM is 

supposed to ñ[m]ake this citation as specific as possible so there is no ambiguity for the reader 

about what material is being incorporated.ò302 BLM is also supposed to summarize the 

incorporated material. BLM is supposed to describe the content of the incorporated material and 

place it in the context of the specific NEPA document.303 The NEPA document is where the 

agencyôs explanation of its findings and conclusions must be found.304 BLM should ñsummarize 

the previous analysis, and explain what you conclude based on that previous analysis and how it 

relates to the action in question.ò305 This summary is supposed to be ñsufficient to allow the 

decision-maker and other readers to follow the analysis and arrive at a conclusion.ò306 

 

BLM refers to and incorporates by reference numerous documents that collectively 

amount to thousands of pages, without providing citations to specific pages in these documents 

and without an adequate explanation of how they are being relied on in this specific context.307 

                                                 
297 40 C.F.R. § 1502.21. 
298 Id. 
299 Id. 
300 BUREAU OF LAND MGMT., NATIONAL ENVIRONMENTAL POLICY ACT HANDBOOK H-

1790-1, at § 5.2.1 (2008). 
301 Id. 
302 Id.  
303 Id.  
304 The Supreme Court has held that NEPA ñguarantees that the relevant information will 

be made available to the larger [public] audience.ò Robertson v. Methow Valley Citizens Council, 

490 U.S. 332, 349, (1989). A NEPA document must ñprovide the public with a basis for 

evaluating the impactò of the proposed action. Idaho Sporting Congress v. Thomas, 137 F.3d 

1146, 1150 (9th Cir. 1998). 
305 Id. 
306 Id. 
307 See, e.g., DEIS vol. 1 at 3-133 (ñThe Final EIS on Effects of Oil and Gas Activities in 

the Arctic (NMFS 2016a) provides detailed descriptions of potential impacts of petroleum-

related industrial activities on marine mammal populations, including seismic exploration and 

drilling activities.ò). 
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This is improper.308 BLM cannot reasonably expect the public to pore over entire EISôs in order 

to locate the basis for its assertions. BLM is required to provide this information to the public 

and to fully explain how the information applies in the context of this specific decision. The EIS 

must be revised to include page numbers for all citations to external documents and re-released. 

BLM must also summarize and describe the information that it is incorporating, rather than 

simply offering unexplained and conclusory statements that point to other documents.309 The 

summary of the incorporated material must be sufficient to allow the decision-maker and other 

readers to follow the analysis and arrive at a conclusion. The EIS should be revised to ensure that 

analyses and conclusions incorporated by reference allow readers to follow the analysis and 

arrive at a rational conclusion.  

 

As a general matter, BLMôs reliance on documents and materials concerning the NPR-A 

to support its analysis for the impacts of oil and gas activities on the Coastal Plain is 

questionable. As explained in greater detail and specificity below, the Coastal Plain is very 

different in fundamental ways from the western Arctic. For example, the main physiography of 

the NPR-A is thaw-lake plain, but this regime only covers 3% of the Coastal Plain. Additionally, 

the hydrology of the NPRA and the Coastal Plain is very different. Relying on the analysis for an 

area that is distinct from the Coastal Plain is improper. If BLM believes that there are relevant 

parts of analyses despite these differences between the two areas, the agency must explain that, 

articulating the differences and providing its rational for why it can still rely on that analysis. 

This was not done in the draft EIS but it is critically important. Additionally, to the extent that 

the BLM is relying on the CCP in this draft EIS, BLM cannot rely on this document for its 

analysis of the impacts of oil and gas, as the FWS did not consider oil and gas impacts in that 

document. 

 

BLM also improperly tiers to multiple documents, including the Greater Mooses Tooth 2 

decision and the NPRA Integrated Activity Plan, amongst other documents. For example, BLM 

in its analysis of solid and hazardous waste indicates generally that its analysis of the impacts of 

solid waste, wastewater, produced fluids, drilling muds, and spills of oil, salt water, and 

hazardous substances are tiered in general to the GMT-2 and IAP decisions.310 BLM expands to 

a very limited extent on the spill information, but otherwise wholly bypasses any analysis of 

these impacts on the basis that it is tiering to those other documents. At no point does BLM 

provide any page cites for precisely what it is tiering to in those documents. BLM also fails to 

                                                 
308 See DEIS vol. 1 at 3-61, 3-210; see, e.g.. Kern v. Bureau of Land Mgmt., 284 F.3d 

1062 (9th Cir. 2002) (stating that it is not enough to cite to documents to which an EA is tiered 

as a justification for failure to consider cumulative impacts analysis in a site-specific EA and that 

those documents must have addressed the impacts in question). In order to properly tier to these 

documents, BLM must point to where these documents considered all relevant cumulative 

impacts. 
309 See e.g., DEIS vol. 1 at 3-137 (ñThe USFWS (2006, 2008b, 2009; 81 FR 52276) has 

concluded that the types of activities typical of oil and gas exploration, development, and 

production projects in northern Alaska were not likely to have population-level effects on polar 

bear populations at the levels analyzed in developed areas.ò). 
310 DEIS vol. 1 at 3-61. 
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provide a meaningful summary of the information in those documents so the public can 

understand what analysis it is relying on and how that analysis might apply or not apply in this 

context. The public cannot meaningfully determine what BLM is relying on or how it may or 

may not apply in the Coastal Plain from such a limited and cursory cross-reference to those other 

documents. The GMT-2 decision and the IAP also relate to wholly different areas and 

completely different developments and decisions. It is generally not appropriate for BLM to tier 

to those analyses, which in no way relate to the area or action at issue in this draft EIS. As the 

CEQ regulations state, a document can be tiered ñwhenever a broad environmental impact 

statement has been prepared (such as a program or policy statement) and a subsequent statement 

or environmental assessment is then prepared on an action included within the entire program or 

policy.ò311 BLM can hardly argue an analysis of impacts to the Coastal Plain was ñincluded 

withinò the GMT-2 and IAP decisions when the Coastal Plain was not a part of that analysis. 

 

13. The Draft EIS Contains Inconsistencies Making Commenting Extremely 

Challenging 

 

The draft EIS contains important inconsistencies that must be remedied in a revised draft 

EIS to enable reasonable public comments. These inconsistencies include but are not necessarily 

limited to the following two examples.  

 

Appendix B says that mean oil production in the Coastal Plain is estimated at 3.4 BBO by 

2050.312 This estimate is used to develop the number of spills and spill sizes.313 Appendix B also 

says, however, that ñthe projected ultimate recovery in the Coastal Plain is estimated to be 

anywhere from 1.5 BBO to 10 BBOéò314 This range of values is not used in the spill analysis. 

Based on the limited seismic, well, and geologic data available to estimate production, it seems 

technically supportable for BLM to utilize a range of production values in its analyses. 

 

The draft EIS is inconsistent in its acreage numbers for each anchor development, listed 

in most places as 750 acres.315 In the draft EIS analysis of development impacts on subsistence, 

however, it states in two places that an anchor development consists of only 488 acres.316 

 

Note that these two examples are not insignificant or unimportant parts of the NEPA 

analysis and its ultimate findings and conclusions. 

 

 

 

                                                 
311 40 CFR § 1502.20 (emphasis added). 
312 DEIS at B-1. 
313 DEIS at 3-38. 
314 DEIS at B-18. 
315 DEIS at 3-71, 3-93, 3-95, 3-97, 3-112, F-21 and F-27. 
316 DEIS vol. 2 Appendix E at E-9. 
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C. BLMôS DRAFT EIS FAILS TO ACKNOWLEDGE AND  COMPLY WITH 

REFUGE LEGAL MANDATE S.  

 

The Coastal Plain is part of the Arctic National Wildlife Refuge, the largest and wildest 

unit of the National Wildlife Refuge System. In scoping comments, Groups identified that in 

developing the EIS, BLM must pay particular attention to refuge law and polices that govern 

both the Arctic Refuge specifically and the National Wildlife Refuge System more broadly, 

including addressing the management role of FWS, the conservation purposes of the Coastal 

Plain, and Refuge System management laws and policies.317 BLM has failed to do so in the draft 

EIS, rendering the draft EIS deficient.  

 

1. BLM Failed to Acknowledge and Fully Account for the U.S. Fish and Wildlife 

Serviceôs Role as the Sole Administrator and Primary Management Agency of the 

Coastal Plain. 

 

The U.S. Fish and Wildlife Service is the administrator and management agency for the 

entire Arctic Refuge.318 While the Tax Act instructed that the Secretary, acting through the BLM, 

will establish and manage the oil and gas program on the Coastal Plain,319 the legislation did not 

otherwise alter or supplant the FWS administration and management role and obligations for the 

Coastal Plain or for the entire Arctic Refuge. FWS is the science and resource expert for the 

Arctic Refuge and the Coastal Plain.320 The Secretary cannot abdicate any management authority 

to the BLM beyond the limited role provided for in the Tax Act to establish and manage an oil 

and gas program in the Coastal Plain.321 FWS and Interior are still subject to the requirements of 

other statutes, such as the NWRSAA and ANILCA, which were in no way abrogated or limited 

by the Tax Act. 

 

Despite having raised this issue during scoping, BLM fails to fully acknowledge or 

explain FWSôs role. While BLM states that FWS ñis the predominate land manager in the 

program area,ò322 BLM does not explain what this means. To be clear, FWS is the sole 

administrator of the Arctic Refuge. BLM has failed to explain how FWSôs superior role impacts 

both BLMôs management of the oil and gas program as well as how the oil and gas program fits 

into FWSôs administration of the Refuge overall. In other situations where DOI has granted some 

measure of jurisdiction over refuge management to agencies other than FWS, courts and 

Congress have clarified that the ultimate decisions about resource uses, impacts, mitigation, and 

                                                 
317 Scoping Comment Letter at 12ï16.  
318 16 U.S.C. § 668dd(a)(1); ANILCA § 304(a). 
319 Pub. L. 115-97, Title II, sec. 20001(a)(2), (b)(2)(A), (3). 
320 In this capacity, FWS should approve all Refuge activities, including oil and gas 

activities. 
321 Trustees for Alaska v. Watt, 524 F. Supp. 1303, 1309ï10 (D. Alaska 1981), affôd 690 

F.2d 1279 (9th Cir. 1982). 
322 DEIS vol. 1 at ES-2, 1-2. 
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regulatory compliance must be made by FWS.323 In particular, as the court recognized in 

Trustees v. Watt, ANILCA and the NWRSAA mandate that refuges be administered solely by 

FWS; split administration is not permitted.324 As the sole administrator of the Arctic Refuge, 

FWS has a superior role to BLM, and no administration functions may be performed by BLM. 

The EIS must be revised to explain and accurately characterize this structure.  

 

Without more information about how DOI is structuring the relationship between the 

BLM and FWS, and how FWS administration and management actions may be impacted by the 

oil and gas program, the public cannot be sure that Secretary is complying with ANILCA and the 

NWRSAA regarding administration and management of the Refuge by FWS. BLM must clarify 

this information, and in doing so, it must be sure that its roles and responsibilities are consistent 

with current laws regarding Refuge administration.  

 

2. BLM Fails to Acknowledge or Address the Original Conservation Purposes of the 

Arctic Refuge.  

 

While BLM purports to recognize the purposes of the Arctic Refuge, it repeatedly 

recognizes only an incomplete set of purposes, fails to acknowledge that the conservation 

purposes are the priority purposes, and overall fails to ensure that the oil and gas program will be 

consistent with these priority conservation purposes. 

 

Prior to the passage of the tax bill, there were seven articulated purposes for the Coastal 

Plain: those from the original 1960 Range designation and the additional four added by 

ANILCA. 325 Those seven purposes include (1) preserving wildlife values, (2) preserving 

wilderness values, (3) preserving recreation values, (4) conserving fish and wildlife and habitat, 

(5) meeting international treaty obligations regarding fish, wildlife, and habitat, (6) continuing to 

provide for subsistence, and (7) protecting water quantity and quality needed to meet fish, 

wildlife, and habitat needs.326  

 

BLM repeatedly fails to include the original three purposes from the 1960 Range 

designation among the recognized Arctic Refuge purposes in the draft EIS, acknowledging only 

the four ANILCA purposes.327 FWS policy is clear the original three purposes set out in PLO 

2214 apply to the Coastal Plain equally.328 BLM must include the three purposes from PLO 2214 

                                                 
323 Pub. L. No. 94-223, 90 Stat. 199 (Feb. 27, 1976) (codified at 16 U.S.C. § 668dd(a)(1); 

Trustees for Alaska v. Watt, 524 F. Supp. at 1309ï10. 
324 524 F. Supp. at 1305, 1310. 
325 ANILCA §§ 303, 305; CCP Final EIS, Chapter 1 at 1-21. 
326 PLO 2214 at 1; ANILCA § 303(2)(B). There are numerous other purposes that apply 

as well from broader management statutes and policies, like the National Wildlife Refuge 

Administration Act and the Wilderness Act. 
327 DEIS vol. 1 at ES-1. 1-1, 2-1, DEIS vol. 2 at D-3.  
328 ANILCA § 305; FWS Refuge Management Part 601 National Wildlife Refuge 

System, 601 FW 1 at 1.16 (July 26, 2006); U.S Fish and Wildlife Service, Arctic National 
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among the purposes of the Coastal Plain outlined in the draft EIS. Additionally, the BLM must 

include these three purposes with the ANILCA purposes when identifying the Refuge purposes 

with which the oil and gas program must be consistent. By not recognizing or including the 

original three purposes in its analysis, BLM cannot ensure that an oil and gas program would be 

consistent with Refuge purposes. For example, by failing to recognize that protecting wilderness 

is a purpose of the Coastal Plain, BLM is not including any stipulation or required operating 

procedure that would protect these values in the Coastal Plain. Instead, the wilderness-related 

stipulation only attempts to protect the wilderness values in the Mollie Beattie designated 

Wilderness area of the Refuge, and even then only for one alternative.329 

 

Additionally, while the Tax Act added an additional purpose for the Coastal Plain of an 

oil and gas program,330 the Tax Act did not prioritize the oil and gas purpose over any of the 

seven pre-existing purposes and in no way altered the applicability of the NWRSAA or 

ANILCA. Accordingly, as Groups pointed out in their scoping comments, FWS policy instructs 

that the oil and gas purpose of the Coastal Plain is subservient to the seven conservation 

purposes. FWSôs policy manual states the following regarding refuges with multiple purposes 

and priority of purposes:  

 

1.15 If a refuge has multiple purposes, do some purposes take priority over 

others? Purposes dealing with the conservation, management, and restoration of 

fish, wildlife, and plants and the habitats on which they depend take precedence 

over other purposes in the management and administration of a refuge unless 

otherwise indicated in the establishing law, order, or other legal document. The 

Improvement Act states that ñcompatible wildlife-dependent recreational uses are 

the priority general public uses of the System and shall receive priority 

consideration in refuge planning and management.ò331  

 

Despite this clear and directly applicable policy, the EIS fails to recognize that the seven 

conservation purposes are the priority purposes for the Coastal Plain and BLM fails to address 

how the proposed program will impact these existing purposes. For example, the draft EIS does 

not specifically evaluate whether the existing purposes will be met by each alternative and does 

not include an analysis of whether the lease stipulations, required operating procedures, and 

proposed mitigation measures are sufficient to ensure that the pre-existing Refuge purposes will 

continue to be achieved. The EIS must be revised to thoroughly consider these issues. The failure 

of the EIS to specifically consider the purposes when considering protective measures is 

                                                 

Wildlife Refuge, Revised Comprehensive Conservation Plan Final Environmental Impact 

Statement, Chapter 1 at 1-21 [hereinafter CCP Final EIS]. 
329 DEIS vol. 1 at 2-15ï2-16. As explained below, this stipulation is insufficient. See 

supra, part V.T.3. 
330 Pub. L. 115-97, Title II, sec. 20001(b)(2)(B)(iii). 
331 U.S. Fish and Wildlife Service, 601 FW 1, 1.15, National Wildlife Refuge System 

Mission and Goals and Refuge Purposes (July 26, 2006) (emphasis added), available at: 

https://www.fws.gov/policy/601fw1.html. Congress is presumed to know these policies when it 

passes laws. 

https://www.fws.gov/policy/601fw1.html
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particularly concerning given that the lease stipulations and required operating procedures can all 

be waived, exempted, or modified on a case-by-case basis.332 It is equally unclear what role FWS 

had developing the program to ensure consistency with FWSôs administration of the Refuge to 

ensure that refuge purposes can be met, as required by law.  

 

3. BLM Fails to Address the Refuge Compatibility Mandate. 

 

Compatibility is a cornerstone of refuge management.333 The compatibility requirement 

obliges FWS to determine whether proposed ñuses are compatible with the major purposes for 

which such areas were established.ò334 Section 304(b) of ANILCA adopted the compatibility 

standard for refuges in Alaska and indicates that the Secretary cannot authorize any use or grant 

easements for any purposes unless that use is compatible with the purposes of the Refuge. FWS 

policy describes a ñcompatible useò as ñ[a] proposed or existing wildlife-dependent recreational 

use or any other use of a national wildlife refuge that, based on sound professional judgment, 

will not materially interfere with or detract from the fulfillment of the National Wildlife Refuge 

System mission or the purposes of the national wildlife refuge.ò335 ñRefuge useò is defined as 

ñ[a] recreational use (including refuge actions associated with a recreational use or other general 

public use), refuge management economic activity, or other use of national wildlife refuge by the 

public or other non-National Wildlife Refuge System entity.ò336  

 

Despite the clear compatibility requirements, BLM fails to acknowledge them, let alone 

discus them in the EIS. In fact, entirely absent from BLMôs discussion of the NWRSAA in 

Appendix D is any mention of the compatibility requirement or how BLM is working with FWS 

to ensure that the proposed oil and gas program is compatible. For instance, the FWS 

compatibility policy states uses, such as roads and pipelines that may reasonably be anticipated 

ñto reduce the quality or quantity or fragment habitat on a national wildlife refuge will not be 

compatible.ò337 Yet, the DEIS does not address how the impacts of the leasing program will 

comply with this clear statement of activities that are not compatible with the refuge system 

mission.  

 

The BLM cannot dismiss the obligation to consider and account for these purposes as 

outside the scope of its obligations or as something limited to only FWS decisions when the 

BLM is considering various uses of the Refuge as part of the oil and gas program. We note that 

FWS has not proposed any compatibility determinations as part of this leasing EIS and there are 

no current compatibility determinations that cover the proposed oil and gas program.338 It is 

unclear how the Secretary will ensure that compatibility mandates are complied with for the oil 

                                                 
332 DEIS vol. 1 at 2-2ï2-3. 
333 16 U.S.C. § 668dd(d). 
334 Id. § 668dd(d)(1)(A).  
335 U.S. Fish and Wildlife Service, Compatibility, 603 FW 2, 2.6.B. A (Nov. 17, 2000), 

available at: https://www.fws.gov/policy/603fw2.html.  
336 603 FW 2 2.6.Q. 
337 65 Fed. Reg. 62,486 (2000); 603 FW 2.5. 
338 CCP Final EIS at Appendix G. 

https://www.fws.gov/policy/603fw2.html
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and gas program, or when FWS will propose compatibility determinations to cover the activities 

proposed by BLM in the EIS. No oil and gas activities, including a lease sale, can proceed prior 

to completion of a compatibility determination by FWS.  

 

4. BLM Fails to Account for Current Management of the Coastal Plain Under the 

Comprehensive Conservation Plan.  

 

FWS currently manages the entire Arctic Refuge ð including the Coastal Plain ð under 

the Comprehensive Conservation Plan (CCP) adopted on April 3, 2015.339 The CCP establishes 

ñmanagement goals and objectives,ò ñdefine[s] compatible use,ò ñ[u]date[s] management 

direction related to national and regional policies and guidelines used to implement Federal laws 

governing Refuge management,ò and ñ[e]stablish[es] broad management direction for Refuge 

programs and activitiesò among other things.340 Currently, the Coastal Plain is managed under 

the Minimal Management category as set out in the CCP.341  

 

Throughout the CCP revision process, FWS properly declined to consider oil and gas 

development on the Coastal Plain.342 Specifically regarding the management of the Arctic 

Refuge and the lack of consideration of oil and gas development in the CCP process, the CCP 

states:  

 

Until Congress takes action to change the provision of ANILCA 1003 or to 

implement the 1987 report, the Service will not and cannot permit oil and gas 

leasing in the Refuge under any of the alternatives in the Plan. When Congress 

makes a management decision, that action will be incorporated into the Plan and 

implemented.343 

 

Congress bound the Secretary to ñmanage the refuge . . . in a manner consistent with the 

plan.ò344 Oil and gas leasing and any related activities on the Coastal Plain are, therefore, 

inconsistent with the CCP and present management of the Coastal Plain.  

 

                                                 
339 U.S Department of the Interior, Fish and Wildlife Service, Region 7, Record of 

Decision, Revised Comprehensive Conservation Plan, Arctic National Wildlife Refuge (Apr. 3, 

2015) [hereinafter CCP ROD].  
340 CCP Final EIS, Summary at S-9. 
341 CCP Final EIS, Chapter 3 at 3-34; CCP ROD at 5. 
342 See, e.g., CCP Final EIS, Chapter 3 at 3-6. 
343 CCP Final EIS, Chapter 1 at 1-1 (emphasis added); see also Arctic National Wildlife 

Refuge, Comprehensive Conservation Plan, Environmental Impact Statement, Wilderness 

Review, Wild River Plans Final, Dear Reader Letter at 2 (Sept. 1988) (stating, ñ[w]hen Congress 

makes a management decision [re: oil and gas], that action will be incorporated into the Plan 

implementedò). 
344 16 U.S.C. § 668dd(e)(1)(E); see also e.g., Ctr. for Food Safety v. Jewell, 83 F. Supp. 

3d 126 (D. D.C. 2015) (overturning certain farming activities on a refuge unit because its CCP 

had not addressed site-specific impacts of the activities). 
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In scoping comments, Groups flagged this issue and explained that the draft EIS must 

acknowledge this inconsistency.345 The draft EIS, however, fails to explain how BLM and the 

Secretary are addressing this problem. For example, under Alternative A, BLM states that the 

ñcurrent management will be maintained.ò346 But then when describing the impacts of oil and 

gas under the action alternatives, the draft EIS states that minimal management will have to 

change to account for the oil and gas program. BLM states on the one hand that ñthe minimal 

management standard for the Coastal Plain must now be adjusted to account for the oil and gas 

program,ò but then fails to explain how FWSôs minimal management will be in fact adjusted.347 

Similarly, while BLM states that under Alternative A, the no-action alternative, current 

management actions would continue, the agency does not explain how current management 

actions would be impacted under the three action alternatives.348 It is important to note that under 

the Minimal Management category governing present use of the Coastal Plain,349 many of the 

activities that BLM is considering as part of the oil and gas program are not permitted.350 But 

BLM cannot take any action that is inconsistent with the CCP. 

 

Groups are deeply concerned that BLM is attempting to indirectly and implicitly amend 

or alter the CCP through this EIS process. This cannot be permitted. To amend the CCP, FWS 

must take clear action and do so and in compliance with multiple statutes and regulations that 

mandate notice and public participation.351  

 

D. BLMôS DRAFT EIS FAILS TO COMPLY WITH ADDITIO NAL RELEVANT 

LEGAL REQUIREMENTS.   

 

1. BLM Fails to Explain How its Oil and Gas Program and Lease Sales Will Comply 

with the Endangered Species Act.  

 

NEPAôs implementing regulations require an EIS to ñstate how alternatives considered in 

it and decisions based on it will or will not achieve the requirements [of NEPA] and other 

environmental laws and policies.ò352 Here, the draft EIS fails to explain how BLM will comply 

                                                 
345 Scoping Comment Letter at 4-6. 
346 DEIS vol. 1 at 2-2. 
347 See, e.g., DEIS vol. 1 at 3-211 (stating that Minimal Management related to 

wilderness characteristics will be adjusted but failing to explain what that means or how it will 

be adjusted). 
348 DEIS vol. 1 at 2-2. 
349 CCP Final EIS, Chapter 3 at 3-34; CCP ROD at 5. 
350 For example, gravel mining is not permitted under Minimal Management in the Arctic 

Refuge. CCP Final EIS vol. 1 at 2-72. But under the action alternatives proposed by BLM, gavel 

mining would proceed. DEIS vol. 1 at 3-49ï3-50. 
351 ANILCA § 304(g); U.S. Fish and Wildlife Service, Comprehensive Conservation 

Planning Process, 602 FW 3 at 8(b) (June 21, 2000).  
352 40 C.F.R. § 1502.2(d); see Montana Wilderness Assôn v. McAllister, 658 F. Supp. 2d 

1248, 1255ï56 (D. Mont. 2009); Pac. Coast Fed. of Fishermenôs Assôns v. Interior, 929 F. Supp. 

2d 1039, 1059ï60 (E.D. Cal. 2013). 
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with its substantive and procedural obligations under the Endangered Species Act (ESA). In their 

scoping letter, the Groups identified the statutory mandate for BLM to ensure that the leasing 

program met the agencyôs obligations under the ESA as a key issue that the EIS must address.353 

Several species protected under the ESA354 inhabit the Arctic Refuge and its nearshore waters, 

including bowhead whales, ringed and bearded seals, spectacled eider, and polar bears.355 The 

majority of the Coastal Plain (approximately 77 percent) is designated as critical habitat for 

threatened polar bears.356 

 

Congress enacted the ESA to conserve endangered and threatened species and the 

habitats and ecosystems upon which they depend. 357 As the Supreme Court observed, the ESA is 

ñthe most comprehensive legislation for the preservation of endangered species ever enacted by 

any nation.ò358 Federal agencies must scrupulously comply with the ESA to effectuate Congressô 

intent to require them to ñafford first priority to the declared national policy of saving 

endangered species,ò even above their primary missions.359   

 

ñThe heart of the ESA is section 7(a)(2).ò360 Section 7(a)(2) mandates that every federal 

agency, in consultation with the appropriate wildlife agency, ensure that any action over which it 

has discretionary involvement or control is not likely to (1) jeopardize the continued existence of 

any threatened or endangered species or (2) result in the destruction or adverse modification of 

critical habitat.361 ñThis language admits of no exception.ò362 

 

Once a species is listed as endangered or threatened, Section 9 of the ESA prohibits any 

person, including any federal agency, from ñtakingò any member of an endangered species 

                                                 
353 Scoping Comment Letter at 18. 
354 16 U.S.C. §§ 1531ï1544.  
355 See U.S. Fish and Wildlife Service, Arctic National Wildlife Refuge, Mammal List, 

available at: https://www.fws.gov/refuge/arctic/mammlist.html; U.S. Fish and Wildlife Service, 

Arctic Refuge, Bird List, available at: https://www.fws.gov/refuge/arctic/birdlist.html; see also 

35 Fed. Reg. 18319 (Dec. 1, 1970) (bowhead whale listing); 77 Fed. Reg. 76706 (Dec. 28, 2012) 

(ringed seal listing); 77 Fed. Reg. 76740 (Dec. 28, 2012) (bearded seal listing); 73 Fed Reg. 

28212 (May 15, 2008) (polar bear listing); 58 Fed Reg. 27474 (May 10, 1993) (spectacled eider 

listing). 
356 75 Fed. Reg. 76086 (Dec. 7, 2010). 
357 Id.  
358 Tenn. Valley Authority v. Hill, 437 U.S. 153, 180 (1978).  
359 Id. at 184ï85; see also id. at 173ï74 
360 W. Watersheds Project v. Kraayenbrink, 632 F.3d 472, 495 (9th Cir. 2011). 
361 16 U.S.C. Ä 1536(a)(2); 50 C.F.R. ÄÄ 402.03, 402.14(a). ñAction,ò ñjeopardize the 

continued existence of,ò and ñdestruction or adverse modificationò are defined by regulation. 50 

C.F.R. § 402.02. 
362 TVA v. Hill, 437 U.S. at 173. Congress later amended Section 7(a)(2) to allow 

exceptions in extraordinary circumstances, none of which apply here. See 16 U.S.C. § 1536(h). 

https://www.fws.gov/refuge/arctic/mammlist.html
https://www.fws.gov/refuge/arctic/birdlist.html
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without a valid permit.363 ñTakeò includes habitat modification or degradation that results in 

actual injury.364 Only through the Section 7(a)(2) consultation process may a federal agency (the 

ñaction agencyò) receive authorization, via an incidental take statement included in a biological 

opinion, to undertake agency actions that may result in incidental take of listed species.365 The 

U.S. Fish and Wildlife Service and the National Marine Fisheries Service (generically, ñwildlife 

agencyò or ñServiceò) administer the ESA and have promulgated regulations governing the 

consultation process.366 

 

The Section 7 process begins when the action agency determines whether its action ñmay 

affectò listed species in the ñaction areaò.367 The threshold for triggering consultation is low: if 

its action may affect any listed species or critical habitat, the action agency must engage in 

formal or informal consultation with the Service.368 ñAny possible effect, whether beneficial, 

benign, adverse, or of an undetermined character, triggers the formal consultation 

requirement.ò369 The ñthreshold for formal consultation must be set sufficiently low to allow 

Federal agencies to satisfy their duty to óinsureô under Section 7(a)(2).ò370 Only where the action 

agency determines its actions will have no effect on listed species or critical habitat may it forego 

consultation.371  

 

If the action agency properly determines with the written concurrence of the Service that 

its action is likely to affect, but not likely to adversely affect, listed species or critical habitat 

(ñNLAA findingò), consultation may terminate at the informal stage without formal 

consultation.372 To concur in an NLAA finding, the Service must find that ñeffects on listed 

species are expected to be discountable, or insignificant, or completely beneficial.ò373  

 

                                                 
363 16 U.S.C. § 1538(a)(1)(B); 50 C.F.R. § 17.31(a) (FWS regulation extending the ñtakeò 

prohibition to threatened species under FWS jurisdiction). The prohibition against jeopardy, 

however, extends to both endangered and threatened species. 
364 16 U.S.C. § 1532(19); 50 C.F.R. § 17.3. 
365 16 U.S.C. §§ 1536(b)(4)(iv), (o)(2). 
366 50 C.F.R. Part 402. 
367 16 U.S.C. Ä 1536, 50 C.F.R. ÄÄ 402.11, 402.14. The ñaction areaò includes ñall areas 

to be affected directly or indirectly by the Federal action and not merely the immediate area 

involved in the action.ò 50 C.F.R. Ä 402.02.  
368 50 C.F.R. §§ 402.13(a), 402.14(a). 
369 51 Fed. Reg. 19,926, 19,949 (June 3, 1986). 
370 Id. 
371 50 C.F.R. § 402.14(a); see also Sw. Ctr. for Biological Diversity v. USFS, 100 F.3d 

1443, 1447ï48 (9th Cir. 1996). 
372 50 C.F.R. §§ 402.13(a), 402.14(b). 
373 U.S. Fish and Wildlife Service and National Marine Fisheries Service, Endangered 

Species Consultation Handbook (1998) at 3ï12. https://www.fws.gov/ENDANGERED/esa-

library/pdf/esa_section7_handbook.pdf. ñInsignificant effects relate to the size of the impact and 

should never reach the scale where take occurs. Based on best judgment, a person would not . . . 

be able to meaningfully measure, detect, or evaluate insignificant effects[.]ò Id. at 3ï12ð3ï13. 

https://www.fws.gov/ENDANGERED/esa-library/pdf/esa_section7_handbook.pdf
https://www.fws.gov/ENDANGERED/esa-library/pdf/esa_section7_handbook.pdf
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If the action may adversely affect listed species or critical habitat, including via potential 

incidental take, the action agency must request formal consultation.374 The request ñshall 

includeò descriptions of: the action, the specific area that may be affected, listed species and 

critical habitat that may be affected, and the manner in which the action may affect listed 

species.375 It must also include a cumulative effects analysis.376 The action agency has an 

obligation to provide the Service ñwith the best scientific and commercial data available . . . for 

an adequate review of the effectsò of the action on listed species and critical habitat.377  

 

At the conclusion of formal consultation, the Service provides the action agency with its 

biological opinion. This opinion must be based on the best available scientific information.378 A 

biological opinion advises the action agency as to whether the proposed action, standing alone or 

considered together with cumulative effects, is likely to jeopardize the continued existence of 

listed species or result in the destruction or adverse modification of critical habitat.379 ñJeopardyò 

results when an action ñreduce[s] appreciably the likelihood of both the survival and recovery of 

a listed species in the wild by reducing the reproduction, numbers, or distribution of that 

species.ò380  

 

If the biological opinion determines that jeopardy will result from the agency action as 

proposed, the Service must provide the action agency with ñreasonable and prudent alternativesò 

to the proposed action that ñwould avoid the likelihood of jeopardizing the continued existence 

of listed species or resulting in the destruction or adverse modification of critical habitat.ò381  

 

If the Service makes a no-jeopardy finding, it provides an incidental take statement (ITS) 

specifying the amount or extent of permitted incidental take, reasonable and prudent measures 

(RPMs) necessary to minimize the impacts of take, and terms and conditions to implement the 

RPMs.382 RPMs and the associated terms and conditions are conservation measures intended to 

                                                 
374 50 C.F.R. § 402.14(a). 
375 Id. §§ 402.14(c)(1)ï(4). The ñeffects of the actionò include: ñthe direct and indirect 

effects of an action . . . that will be added to the environmental baseline. The environmental 

baseline includes the past and present impacts of all Federal, State, or private actions and other 

human activities in the action area, the anticipated impacts of all proposed Federal projects in the 

action area that have already undergone formal or early section 7 consultation, and the impact of 

[contemporaneous] State or private actions[.]ò 50 C.F.R. Ä 402.02. 
376 Id. § 402.14(c)(4). ñCumulative effectsò are ñeffects of future State or private activities 

. . . that are reasonably certain to occur within the action area of the Federal action[.]ò 50 C.F.R. 

§ 402.02.  
377 Id. § 404.14(d). 
378 16 U.S.C. § 1536(a)(2). 
379 50 C.F.R. §§ 402.14(g)(1)ï(4). 
380 50 C.F.R. § 402.02. 
381 16 U.S.C. § 1536(b)(3)(A); 50 C.F.R. §§ 402.02, 402.14(h)(3). 
382 16 U.S.C. § 1536(b)(4)(C); 50 C.F.R. § 402.14(i). 
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mitigate or remove any adverse effects on endangered or threatened species.383 These 

recommendations are based upon the statutory responsibility of agencies to carry out programs 

for the conservation of endangered species.384 The ITS establishes a trigger level for permitted 

incidental take that, when exceeded, invalidates the ñsafe harborò provision that protects the 

action agency from civil and criminal liability for take.385 The ITS enables the action agency to 

engage in the required monitoring and reporting to determine if the actual amount of incidental 

take exceeds the permitted amount, thus triggering re-initiation.386  

 

Because the duty to avoid jeopardy continues as long as an action agency has 

discretionary control over its action, it must also reinitiate (and the Service must request it to 

reinitiate) consultation in any of three additional circumstances: ñ(b) If new information reveals 

effects of the action that may affect listed species or critical habitat in a manner or to an extent 

not previously considered; (c) If the identified action is subsequently modified in a manner that 

causes an effect to the listed species or critical habitat that was not considered in the biological 

opinion; or (d) If a new species is listed or critical habitat designated that may be affected by the 

identified action.ò387  

 

Section 7ôs procedural and substantive duties cannot be separated. Courts require 

stringent procedural compliance to ensure substantive compliance.388 This also promotes other 

vital statutory objectives. First, Section 7(a)(2) is the ESAôs only mechanism to ensure against 

the destruction or adverse modification of critical habitat.389 Second, unlike Section 9, which 

authorizes penalties only after unlawful take has happened, Section 7 is designed to prevent and 

mitigate harm to protected species and critical habitat. The consultation process ñensures that 

environmental concerns will be properly factored into the decision-making process as intended 

by Congress.ò390 Section 7 thus embodies the ñinstitutionalization of . . . cautionò that Congress 

intended in enacting the ESA.391  

 

Here, however, the draft EIS fails to acknowledge these important mandates or explain 

how BLM will comply with the ESAôs substantive and procedural requirements when 

conducting leasing. BLM has made it clear throughout the draft EIS that the agency intends to 

authorize extensive oil and gas leasing on the Coastal Plain. This predecisional posture is 

especially alarming given BLMôs substantive obligation to avoid jeopardizing endangered and 

                                                 
383 Fla. Key Deer v. Stickney, 864 F. Supp. 1222, 1229 (S.D. Fla. 1994) (citing Romeroï

Barcelo v. Brown, 643 F.2d 835, 857 (1st Cir. 1981)).  
384 Id. (quoting 16 U.S.C. § 1536(a)(1)). 
385 50 C.F.R. § 402.14(i)(5). See Or. Natural Resources Council v. Allen, 476 F.3d 1031, 

1039ï40 (9th Cir. 2007). 
386 50 C.F.R. §§ 402.14(i)(4), 402.16(a). 
387 50 C.F.R. §§ 402.16(b)ï(d). 
388 Conner v. Burford, 848 F.2d 1441, 1458 (9th Cir. 1988); Thomas v. Peterson, 753 

F.2d 754, 764 (9th Cir. 1985). 
389 16 U.S.C. § 1532(5)(A). 
390 NRDC v. Houston, 146 F.3d 1118, 1128ï29 (9th Cir. 1998). 
391 TVA v. Hill, 437 U.S. at 178. 
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threatened species and destroying or adversely modifying their critical habitats. The range of 

alternatives in the EIS does not include an alternative that makes less than 1 million acres 

available for leasing. Additionally, there is no alternative that caps surface development at less 

than 2,000 acres, and for all alternatives, the lease stipulations and required operating procedures 

are very similar and waivable, can be granted exceptions, or BLM can provide modifications. 

BLM repeats that it will not even consider adoption of the No Action Alternative. Such a range 

of alternatives raises serious questions as to whether BLM can make leasing decisions consistent 

with its substantive ESA obligations.  

 

The draft EIS also fails to adequately describe how BLM will comply with Section 7ôs 

procedural requirements. The EIS merely states that ñBLM consults with the US Fish and 

Wildlife Service (USFWS) and the National Marine Fisheries Service (NMFS) regarding the 

effects of its actions on threatened and endangered species and designated critical habitat.ò392   

 

It is unclear when Section 7 consultation will occur and what level of activities BLM 

intends to consult on for purposes of this EIS with either FWS (for polar bears and spectacled 

eider) or NMFS (for whales and seals). As an initial matter, the draft EIS does not contain a 

preferred alternative, which is typically the alternative used for purpose of Section 7 

consultation. Though BLM itself recognizes that there is little to no difference in impacts to polar 

bears among its action alternatives,393 the agency should clarify which of these action 

alternatives are being defined as the ñagency actionò for purposes of consultation with FWS and 

NMFS. BLM should also confirm that FWS and NMFS will issue biological opinions prior to 

any Record of Decision being issued to authorize a lease sale on the Coastal Plain.  

 

Additionally, the EIS does not expressly state which ESA-listed species BLM intends to 

consult with NMFS and FWS on. For instance, BLM acknowledges that spectacled eiders are 

protected under the ESA and may be present in the program area in low numbers,394 but these 

ESA-protected birds are never again mentioned in the impacts analysis. BLM is obligated to 

satisfy its consultation obligations on any action that may affect any listed species or its critical 

habitat.395 The threshold for triggering formal consultation is very low, and ñthe burden is on the 

Federal agencyò to show that the action is not likely to affect adversely species or critical habitat 

and ñ[a]ny possible effectò triggers formal consultation requirements.396 Only if and when BLM 

obtains a written NLAA determination from a Service that the leasing program may affect, but is 

not likely to adversely affect, a particular listed species may BLM forego formal consultation on 

the effects of its action on such species. Otherwise, BLM must formally consult on all species 

that may be adversely affected by the agencyôs authorization of an oil and gas leasing program.  

 

                                                 
392 DEIS vol. 2 at D-2.  
393 See, e.g., ñAll the action alternatives would affect large areas of the designated 

terrestrial-denning unit of critical habitat for polar bearséò 3-133 
394 DEIS vol. 1 at 3-86.  
395 50 C.F.R. § 402.14. 
396 See Interagency CooperationðEndangered Species Act of 1973, as Amended; Final 

Rule, 51 Fed. Reg. 19949 (June 3, 1986) 
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BLM also recognizes that several species of marine mammals present in or adjacent to 

the program area are protected under the ESA: polar bear, bowhead whales, and bearded and 

ringed seals.397 BLM does not, however, acknowledge its obligations to consult under the ESA 

for these species, and instead repeatedly points to the MMPA as the sole source for mitigation 

measures and procedural protections for these ESA-listed species. BLM must engage in formal 

consultation for all these species and BLM must explain what activities will be considered as 

part of that consultation process. 

 

BLMôs analysis assumes that issuance of oil and gas leases will have no direct impact on 

the environment, but BLM states it will consider ñdirect and indirect impactsò of leasing in this 

EIS.398 These vague and confusing statements repeated throughout the document make it 

impossible to predict what oil and gas activities will be subject to Section 7 consultation prior to 

BLM conducting lease sales or issuing leases. The ESA makes it clear that BLM is obligated to 

consult on all reasonably foreseeable future effects from its leasing program on listed species. 

ESA regulations require that the consultation process consider ñthe direct and indirect effects of 

an action on the species or critical habitat, together with the effects of other activities that are 

interrelated or interdependent with that action . . . .ò as well as the actionôs ñcumulative 

effects.ò399 Cumulative effects ñare those effects of future State or private activities . . . that are 

reasonably certain to occur within the action area of the Federal action subject to 

consultation.ò400 In interpreting these regulations, courts require agencies to consider all related 

impacts of agency actions that may affect listed species.401 To comply with its Section 7 

consultation requirements, BLM must consult not only on the leasing program, but on the 

impacts of exploration, production and development to federally protected species. 

 

                                                 
397 DEIS vol. 1 at 3-129, 3-130.  
398 See, e.g., DEIS vol. 1 at 3-133. ñIssuance of oil and gas leases under the directives of 

Section 20001(c)(1) of PL 115-97 would have no direct impacts on the environment because by 

itself a lease does not authorize any on the ground oil and gas activities; however, a lease does 

grant the lessee certain rights to drill for and extract oil and gas subject to further environmental 

review and reasonable regulation, including applicable laws, terms, conditions, and stipulations 

of the lease.ò 
399 50 C.F.R. § 402.02. 
400 Id. 
401 See, e.g., Defenders of Wildlife v. Babbitt, 130 F. Supp. 2d 121, 128ï30 (D.D.C. 2001) 

(requiring consultation analysis to include impacts of all activities within the action area that 

affect listed species); Conner v. Burford, 848 F.2d 1441, 1453ï54 (9th Cir.1988) (requiring 

consultation to consider not only oil and gas leases but also impacts from future exploration and 

development); Natôl Wildlife Fedôn v. Coleman, 529 F.2d 359, 373 (5th Cir. 1976) (requiring 

analysis of residential and commercial development that was expected as a result of the 

construction of a highway as an indirect effect of highway construction) (internal quotations 

omitted); see also San Luis & Delta-Mendota Water Auth. v. Locke, 776 F.3d 971, 1009 (9th Cir. 

2014) (referencing the facts at issue in Natôl Wildlife Fedôn, 529 F.2d at 373, as a clear, oft-cited 

example of an ñindirect effectò). 
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 In conclusion, the ESA requires federal agencies to give first priority to the declared 

national policy of conserving endangered and threatened speciesði.e., by using all methods and 

procedures necessary to bring such species to the point at which ESA protections are no longer 

necessary.402 BLM cannot lawfully authorize an oil and gas leasing program in the Arctic Refuge 

that is likely to jeopardize endangered or threatened species or destroy or adversely modify 

designated critical habitat. Nor can it engageðor permit others to engageðin activities that will 

result in unauthorized incidental take of listed species. These requirements are put into practice 

through the Section 7 consultation process. The draft EIS fails to explain how BLM will comply 

with these important substantive and procedural legal requirements, in violation of NEPAôs 

implementing regulations. 403 At this time, it does not appear that BLM has completed formal 

consultations under the ESA. Before the agency can make its final decision as memorialized in 

the Record of Decision, it must complete consultations under Section 7 and obtain biological 

opinions (or written NLAA concurrences) from NMFS and FWS. It must also fully explain in the 

Final EIS how it has ensured that its considered alternatives and its ultimate choice of 

alternatives, as reflected in the ROD, will or will not achieve the requirements of the ESA. 

 

2. BLM Fails to Analyze How its Oil and Gas Program and Lease Sales Will 

Comply with the Marine Mammal Protection Act.  

 

The draft EIS also fails to discuss how BLM will ensure compliance with the Marine 

Mammal Protection Act of 1972 (MMPA).404 In their scoping letter, Groups identified the need 

for BLM to ensure that the leasing program meets the agencyôs obligations under the MMPA as 

a key issue to address.405 Similar to the ESA, jurisdiction of the MMPA is shared by NMFS and 

the FWS (generically, ñthe Serviceò). For marine mammal resources relevant to the Coastal 

Plain, FWS has jurisdiction over polar bears and walrus while NMFS has jurisdiction over seals, 

porpoises, and whales.  

 

Congress enacted the MMPA in 1972 based on its finding that ñmarine mammals have 

proven themselves to be resources of great international significance, esthetic and recreational as 

well as economic[.]ò406 The MMPAôs stated purpose is ñthat [marine mammals] should be 

protected and encouraged to develop to the greatest extent feasible commensurate with sound 

policies of resource management and that the primary objective of their management should be 

to maintain the health and stability of the marine ecosystem.ò407 To carry out its protective and 

conservation purposes, the MMPA imposes a moratorium on the taking of marine mammals.408 

Within the context of the MMPA, ñtakeò is broadly defined as ñto harass, hunt, capture, or kill, 

or attempt to harass, hunt, capture, or kill any marine mammal.ò409 Harassment is further defined 

                                                 
402 16 U.S.C. § 1362(3). 
403 40 C.F.R. § 1502.2(d). 
404  16 U.S.C. §§ 1361ï1389.  
405 Scoping Comment Letter at 17ï18. 
406 Id. § 1361(6). 
407 Id. 
408 Id. § 1371(a). 
409 Id. § 1362(13). 
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as any act of pursuit, torment, or annoyance which has the potential to injure a marine mammal 

(Level A harassment) or has the potential to disturb a marine mammal (Level B harassment).410 

Prohibited harassment includes any act that may disrupt behavioral patterns such as migration, 

breeding, and feeding.411 

 

The MMPA contains several narrow exceptions to the moratorium on take. The MMPA 

authorizes the Service to allow upon request the incidental, but not intentional, taking of marine 

mammals that occurs during otherwise lawful activities.412 To allow incidental take, the agency 

must find that the authorized activity will affect only ñsmall numbers of marine mammals of a 

species or population stock,ò will have only a ñnegligible impact on such species or stock,ò will 

not have an ñunmitigable adverse impactò on subsistence uses of such species or stock, and must 

prescribe means of ñeffecting the least practicable impactò on the species or stock to be taken.413 

The Service may allow incidental take through an Incidental Take Regulation (ITR) or an 

Incidental Harassment Authorization (IHA). An ITR is a formal regulation promulgated by the 

Service, subject to a full administrative rulemaking process and allows the Service, upon request, 

to promulgate ITRs for a period up to five years. A Letter of Authorization is required to conduct 

activities pursuant to an ITR, including activities that may seriously injure or kill a marine 

mammal or result in harassment414 An IHA is effective up to 1 year and can be used to authorize 

harassment only (i.e., injury or disturbance). The MMPA achieves its purpose of protecting 

marine mammals from unpermitted incidental take through this process of ITRs and IHAs. The 

EIS raisesðbut does not answerðmany questions as to how BLM and future lessees will be 

able to comply with these important procedural and substantive requirements.  

 

In describing the MMPA in Appendix D, BLM mischaracterizes the statutory program 

itself. The EIS states that ñUSFWS may issue a letter of authorization for incidental take, for up 

to 1 year, of small numbers of marine mammals, where the take would be limited to harassment 

(Incidental Harassment Authorization).ò415  This statement is incorrect. As described above, 

letters of authorization are issued pursuant to ITRs, which are not limited to harassment but may 

authorize injurious or lethal take. On the other hand, IHAs are individual one-year harassment-

only authorizations. Furthermore, nowhere in Appendix Dôs description of MMPA requirements 

does BLM mention the process or requirements for ITRs. However, BLM assumes, without 

                                                 
410 Id. § 1362(18)(A). 
411 Id. 
412 Id. § 1371(a)(5). 
413 An activity: (i) must be ñspecifiedò and limited to a ñspecific geographical region,ò 

(ii) must result in the incidental take of only ñsmall numbersò of marine mammals of a species or 

stock, (iii) can have no more than a ñnegligible impactò on species and stocks, and (iv) cannot 

have ñan unmitigatable adverse impact on the availability of such species or stock for taking for 

subsistence uses.ò See id. §§ 1371(a)(5)(A)(i), (ii) (incidental take regulation); 

1371(a)(5)(D)(i),(ii) (incidental harassment authorization). 
414 50 C.F.R. § 18.27(f)(1).  
415 DEIS vol. 2 at D-4.  
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explanation, that ITRs will be necessary to authorize take of threatened polar bears.416 BLM must 

not conflate these two very different and very important authorizations in its EIS.  

 

Even more troubling is the confusion contained in the BLMôs discussion of MMPA 

requirements in chapter 3. First, BLM seems to assume that polar bearsðbut no other marine 

mammal ðare subject to MMPA protections. There is absolutely no mention of ITRs or IHAs in 

its analysis for whales, bearded seals, or ringed seals. This oversight is particularly troubling 

given that the EIS expressly recognizes that on-ice seismic activity ñcould be lethal to a small 

number of seals.ò417 Such lethal take may only be authorized under the MMPA via issuance of 

ITR by NMFS. BLM fails to describe this requirement in either Appendix D or Chapter 3. Thus, 

BLM failed address how take of all marine mammals under its proposed oil and gas leasing 

program will comply with the MMPA.  

 

Turning to polar bears, though BLM acknowledges the MMPA protections for this 

species, its analysis is either confusing or outright incorrect. FWS has issued incidental take 

regulations for the taking of polar bears by oil and gas activities in the Beaufort Sea and along 

the coast, but these regulations expressly exclude and do not take into consideration potential oil 

and gas activities in the Arctic Refuge.418 BLM repeatedly relies on the idea that ITRs will 

prevent harm to polar bears from leasing impacts, in some cases relying upon ITRs as the sole 

source of mitigation of impacts to polar bears.419 However, BLM does not expressly state 

whether the agency believes an ITR will be required for oil and gas leasing on the Coastal Plain. 

Groups are not aware at this time of any application for an ITR under consideration by the FWS 

for purposes of Coastal Plain lease sales. (Groups understand that there is an ITR under 

consideration for 3-dimensional seismic surveys, but not leasing.420) These characterizations of 

the ITR process and the protections it provides to polar bears are improper and misleading to the 

public. BLM must clarify whether it believes ITRs or IHAs will be required for leasing activities. 

Without clearly articulating when and for what activities ITRs will be issued, BLM cannot 

assume future mitigation measures will be put in place via these ITRs or fully comply with its 

NEPA obligation to ñstate how alternatives considered in it and decisions based on it will or will 

not achieve the requirements [of] other environmental laws and policies.ò421 

 

Moreover, BLM relies on future ITR protections for polar bears without articulating what 

specific measures would be necessary or effective or explaining at what stage of oil and gas 

activities it assumes which ITR protections would be required. Similar to our concerns described 

                                                 
416 See, e.g., DEIS vol. 1 at 3-134, 3-135, 3-137, 3-138, 3-146 
417 DEIS vol. 1 at 3-135.  
418 81 Fed. Reg. 52276 (Aug. 5, 2016). 
419 See DEIS vol. 1 at 3-146 ñThe coastline survey required under Lease Stipulation 9 for 

this alternative would provide some specific information for planning purposes but would not 

specifically restrict activities that could disturb polar bears using coastal habitats. This would 

leave the regulatory requirements of ITRs as the sole mitigation measures in effect in the coastal 

area.ò 
420 See infra Part V.K.  
421 40 C.F.R. § 1502.2(d). 
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in the ESA section above, BLM assumes for purposes of this EIS that leasing itself presents no 

direct impacts on the environment. Thus it is not clear at what stageðpre-leasing seismic testing, 

post-lease exploration, development, and/or productionðthat the potential protections from 

IHAs or ITRs (that are not yet developed) would come into play. BLM further seems to assume 

that any mitigation required by ITRs would preclude negative impacts to polar bears, which is 

unrealistic and contrary to recent studies and research.422 The EIS must plainly state what 

specific mitigation measures it believes will be in place at which phase of oil and gas activities to 

protect marine mammals. BLM cannot not treat the MMPA as a loophole to avoid its obligation 

to fully consider impacts to marine mammals in this EIS.  

 

3. BLM Must Comply with the Migratory Bird Treaty Act. 

 

BLM must comply with the Migratory Bird Treaty Act (MBTA) in the development of 

the oil and gas program for the Coastal Plain.423 More than 200 bird species found on the Arctic 

Refuge are migratory birds protected under the MBTA.424 Congress enacted the MBTA in 1918 

to implement a 1916 convention with Canada to protect migratory birds.425 The United States 

later signed three more bilateral conventions with Mexico, Japan, and Russia to protect 

migratory birds.426 After each convention, Congress amended the MBTA to cover the species 

addressed in the new convention. The MBTA makes it unlawful ñat any time, by any means or in 

any manner, to pursue, hunt, take, capture, kill, attempt to take, capture, or kill, [or] possess . . . 

any migratory birdò unless otherwise permitted by regulation.427 Any oil and gas activities that 

take or kill migratory birds on the Coastal Plain without authorization would violate the 

MBTA.428 BLM must address how it will ensure compliance with the MBTA for an oil and gas 

program on the Coastal Plain, in particular with regards to the identification of the tracts to offer 

for lease. BLM has, to date, failed to ensure compliance with this statute.  

 

                                                 
422 See infra Part V.K.  
423 16 U.S.C. §§ 703ï712. 
424 See U.S. Fish and Wildlife Service, Arctic National Wildlife Refuge, Bird List, 

available at: https://www.fws.gov/refuge/arctic/birdlist.html.   
425 Convention between United States and Great Britain for the Protection of Migratory 

Birds, 39 Stat. 1702 (Aug. 16, 1916) (Canada Convention); see also infra Part V.G.3. 
426 Convention for the Protection of Migratory Birds and Game Mammals, 50 Stat. 1311 

(Feb. 7, 1936) (Mexico Convention); Convention for the Protection of Migratory Birds and Birds 

in Danger of Extinction, and Their Environment, 25 U.S.T. 3329, T.I.A.S. No. 7990 (Mar. 4, 

1972) (Japan Convention); Convention Concerning the Conservation of Migratory Birds and 

Their Environment, T.I.A.S. No. 9073 (Russia Convention). 
427 16 U.S.C. § 703. 
428 The recent contrary M-Opinion (M-37050) conflicts with the longstanding 

Department of the Interior interpretation and multiple circuit court rulings on application and 

enforcement of the MBTA. See Solicitor Opinion M-37041, ñIncidental Take Prohibited Under 

the Migratory Bird Treaty Actò (Jan. 10, 2017). 

https://www.fws.gov/refuge/arctic/birdlist.html
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E. BLMôS LEASING PROGRAM FAILS TO CONSIDER TRANSBOUNDARY 

EFFECTS AND COMPLY WITH INTERNATIO NAL TREATY 

OBLIGATIONS.   

 

In 1997, the Council on Environmental Quality (CEQ) ñdetermined that agencies must 

include analysis of reasonably foreseeable transboundary effects of proposed actions in their 

analysis of proposed actions in the United States.ò429 The mandate to consider transboundary 

effects is also required under NEPA, where agencies are required ñto consider reasonably 

foreseeable transboundary effects resulting from a major federal action taken within the United 

States.ò430 CEQ specifically counseled federal agencies to use the scoping process to identify 

transboundary effects:  

 

[F]ederal agencies should use the scoping process to identify those actions 

that may have transboundary environmental effects and determine at that point 

their information needs, if any, for such analyses. Agencies should be particularly 

alert to actions that may affect migratory species, air quality, watersheds, and 

other components of the natural ecosystem that cross borders, as well as to 

interrelated social and economic effects.ò431 

 

Consideration of transboundary effects of the proposed oil and gas leasing program in the 

Arctic Coastal Plain is also required by the 1987 International Agreement on Conservation of the 

Porcupine Caribou Herd between the U.S. and Canadian national governments. As 

acknowledged by the DEIS, the Agreement states that ñwhen evaluating the environmental 

consequences of a proposed activity, the Parties will consider and analyze potential impacts, to 

the Porcupine Caribou Herd, its habitats and affected users of Porcupine Caribou.ò432 However, 

as discussed below, the DEIS falls far short of meeting the BLMôs duty to consider 

transboundary effects. 

 

1. The DEIS Fails to Consider Transboundary Effects  

 

The DEIS gives shockingly little attention to transboundary impacts. While the DEIS 

mentions the International Porcupine Caribou Agreement and devotes some attention to the 

indirect effects of oil and gas leasing on caribou and other migratory and transboundary species 

in Alaska, it almost entirely ignores such impacts in Canada. 

                                                 
429 Council on Envôl Quality Guidance on NEPA Analyses for Transboundary Impacts, 

http://ceq.hss.doe.gov/nepa/regs/transguide.html.   
430 Manitoba v. Salazar, 691 F. Supp. 2d 37 (D.D.C. 2010); See also Swinomish Tribal 

Cmty. v. FERC, 627 F.2d 499, 510-12 (D.C. Cir. 1980) (concluding that the agency took a ñhard 

lookò at the Canadian impacts of dam construction in Washington State); Wilderness Socôy v. 

Morton, 463 F.2d 1261, 1261-63 (D.C. Cir. 1972) (granting intervenor status to Canadian 

environmental groups seeking to challenge the trans-Alaska pipeline under NEPA). 
431 Council on Envôl Quality Guidance on NEPA Analyses for Transboundary Impacts at 

4. 
432 DEIS vol. 1 at 3-160. 

http://ceq.hss.doe.gov/nepa/regs/transguide.html
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The potential transboundary effects of oil and gas leasing associated with the Porcupine 

Caribou Herd (PCH) is of paramount concern, given that 85 percent of the PCH harvest occurs in 

Canada.433 The data upon which the draft EISôs transboundary effects analysis relating to the 

PCH are based basically consist of the following: 

 

(1) a map in Appendix A showing the range of the PCH and some affected communities in 

Alaska and Canada (Map 3-27);  

(2) a pie chart in Appendix A comparing caribou harvests by Alaskan and Canadian users 

between 1992 and 1994 (Figure 3-7); and  

(3) a one-page table in Appendix M showing the number of caribou harvested by seven 

Canadian user groups annually between 2010 and 2016 (Table M-21).  

 

Based on this information, the DEIS makes broad observations about indirect 

transboundary impacts in the section on subsistence uses of caribou. The DEIS provides 

considerably less detailed information about impacts in Canada than in Alaska, even though 85 

percent of the PCH harvest occurs in Canada. For example, Appendix M contains five pages of 

detailed caribou harvest data for 22 Alaska ñcaribou study communitiesò versus one page of 

summary data for seven Canadian ñuser groups.ò434  

 

More egregious is the complete lack of information about transboundary impacts on 

Canadian communities in the Sociocultural Systems and Environmental Justice sections of the 

DEIS.435 The DEIS largely focuses on impacts to four Alaskan communities ð Kaktovik, 

Nuiqsut, Arctic Village, and Venetie ð and never mentions any affected Canadian communities 

such as Old Crow, Aklavik, or Fort McPherson. The only potential hint of transboundary impacts 

of the action alternatives is a single sentence: ñChanges related to disruption of subsistence 

activities and uses could extend outside the North Slope region to other communities that rely on 

the PCH and CAH herds.ò436 Caribou do not perceive borders and BLM must acknowledge the 

calving grounds of the PCH are sacred to all Gwichôin people, whether Canadian or Alaskan.  

 

The DEIS also omits important information about transboundary effects on the 

effectiveness of Canadaôs protection of PCH habitat. In particular, the DEIS fails to recognize 

that Canada has protected all of the PCH calving and post-calving habitat in the Canadian 

portion of the Arctic coastal plain, primarily through designation of the Ivvavik National Park 

(3,926 sq. mi., established in 1984) and Vuntut National Park (1,678 sq. mi., established in 

1995), thus providing a total of 3.6 million acres of national park protection for the PCH in 

Canada.   

 

The DEIS also fails to mention the PCH in the context of numerous declining caribou 

herds in Canada. Barren-ground caribou have recently been assessed as Threatened by the 

Canadian national governmentôs Committee on the Status of Endangered Wildlife in Canada. 

                                                 
433 Id. at 3-168. 
434 DEIS vol. 2 at M-27ïM-32. Contrast Table M-20 with Table M-21. 
435 DEIS vol. 1 at 3-178ï3-202. 
436 Id. at 3-191. 
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While the DEIS discusses the status of three caribou herds in Alaska, the DEIS makes no 

mention of the imperiled status of other barren-ground caribou herds in Canada. The DEIS needs 

to discuss the PCH in its larger North American context to truly reflect transboundary impacts.  

 

BLM has also failed to consider the transboundary impacts of Coastal Plain oil and gas 

development on migratory birds that migrate between the coastal plain and other countries. For 

example, shorebirds such as Dunlin that use the East Asian-Australasian Flyway are 

experiencing increased coastal development along migratory and wintering areas.437 

Development in the project area could exacerbate the pressures faced by Dunlin and other 

transboundary migratory birds.  

 

2. BLM has Ignored Scoping Comments from Canadian Governments  

 

The DEISôs lack of information and analysis of transboundary effects is particularly 

inexcusable given the large amount of input from Canadian governments and First Nations 

during the scoping process. Detailed comment letters came from the Vuntut Gwitchin 

Government in Old Crow, Northwest Territories Government in Yellowknife, Trôondek 

Hwechôin Government in Dawson City, and Yukon Government in Whitehorse, as well as the 

national Canadian government in Ottawa. Detailed comments were also submitted by a 

consortium of fish and wildlife management bodies established by the 1984 Inuvialuit Final 

Agreement between Canada and the Inuvialuit people, including the Inuvialuit Game Council, 

Wildlife Management Advisory Councils for North Slope and Northwest Territories, and the 

Fisheries Joint Management Committee. In addition, hundreds of individuals from Canada 

submitted scoping comments voicing concern about the transboundary impacts of the proposed 

oil and gas development in the Arctic Coastal Plain. 

 

The DEIS fails to disclose that the Canadian governmental comments expressed grave 

concerns and opposition to oil and gas drilling in the Coastal Plain because of the potentially 

disastrous transboundary impacts on the PCH and the indigenous people that rely on the Herd for 

material, cultural, and spiritual sustenance. For example, the national government of Canadaôs 

scoping comment letter stated: 

 

Canada is concerned about the potential transboundary impacts of oil and gas 

exploration and development planned for the Arctic National Wildlife Refuge (ANWR) 

Coastal Plain, including impacts on shared species that migrate between our countries, as 

well as impacts on our Indigenous peoples, including their customary and traditional use 

of Porcupine Caribou. Canada is particularly concerned that oil and gas exploration 

development (including pre- and post-lease activities such as seismic and drilling 

exploration and transportation of oil and gas from the Coastal Plain) will negatively 

affect the long-term reproductive success of the Porcupine Caribou herd. This may occur 

by direct effects such as behavioral changes and physiological stress, and by affecting the 

habitat that the herd relies on for calving, post-calving, and migration and insect relief.    

                                                 
437 Szabo, J. K., C.-Y. Choi, R. S. Clemens, and B. Hansen. 2016. Conservation without 

bordersïsolutions to declines of migratory shorebirds in the East AsianïAustralasian Flyway. 

Emu 116:215-221. 
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Similarly, the Vuntut Gwitchin Governmentôs scoping comments stated:  

 

The Vuntut Gwitchin view the prospect of oil and gas exploration and 

development in the Arctic Refuge Coastal Plain with deep alarm. Oil and gas disturbance, 

noise, smells, pollution, roads, pipelines, and massive infrastructure threaten the intricate 

wholeness and habitat integrity of the calving and post-calving grounds, migratory 

movements, and the long-term stability of the Porcupine Caribou herd. A threat to the 

health of the herd is a threat to our community and our way of life. 

 

The DEIS also ignores the concerns and information provided by the Porcupine Caribou 

Management Board (PCMB), which was established in 1985 as an advisory board appointed by 

the national, territorial, and indigenous Canadian governments representing traditional users of 

the Porcupine Caribou Herd within the Yukon and Northwest Territories. The Chair of the 

PCMB is also a member of the International Porcupine Caribou Board (discussed below). In its 

scoping comments, the PCMB stated that it is ñextremely concerned about any industrial 

developmentò in the historical calving grounds of the Coastal Plain. The PCMB comments 

included maps showing PCH calving areas in both Alaska and Canada, along with parks and 

other protected areas in both countries. In contrast, the DEIS map of PCH calving areas cuts off 

at the international boundary, 438 and none of the DEIS maps show parks and protected areas in 

both Alaska and Canada. BLM violates the mandate of the International Treaty for the United 

States and Canada to manage the PCH in a sustainable way. BLMôs failure to account for the 

PCHôs entire range during development of the DEIS is inconsistent with this mandate.  

 

3. BLMôs Rushed Process Bypasses Important Canadian Input Required by 

International Treaty 

 

An important international mechanism for consideration of transboundary effects is 

provided in the International Agreement on Conservation of the Porcupine Caribou Herd. The 

Agreement established an International Porcupine Caribou Board to ñmake recommendations 

and provide advice on those aspects of the conservation of the Herd and its habitat that require 

international co-ordination,ò including ñthe identification of sensitive habitat requiring special 

consideration.ò439 The Agreement specifies that the U.S. and Canada will ñpromptly notify the 

Board of proposed activities that could significantly affect the conservation of the Porcupine 

Caribou Herd or its habitat and provide an opportunity to the Board to make 

recommendations.ò440 The DEIS (at pages 1-5 and 3-160) briefly acknowledges the existence 

and objectives of the International Treaty and PCH Board, but it completely fails to address how 

the proposed oil and gas leasing will comply with the treatyôs terms or the boardôs advice and 

recommendations.441  

                                                 
438 DEIS vol. 2 at Appendix A, Map 3-21. 
439 Agreement Between the Government of Canada and the Government of the United 

States of America on the Conservation of the Porcupine Caribou Herd, E100687 - CTS 1987 No. 

31 (July 17, 1987) available at http://www.treaty-accord.gc.ca/text-texte.aspx?id=100687. 
440 Id. (emphasis added). 
441 DEIS vol. 1 at 1-5, 3-160. 
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In the BLMôs rush to meet its unrealistic timeline to lease the Coastal Plain, the BLM has 

failed to provide the Board with a reasonable opportunity to make recommendations to protect 

the Herd from the harmful effects of oil and gas development. The U.S. government only 

recently filled its vacancies on the Board and the Board has just held one meeting so far, in 

Kaktovik in August 2018. Yet, the BLM has moved ahead with the DEIS without giving the 

Board an opportunity to make recommendations that could avoid or significantly mitigate 

transboundary effects on the Herd and users of the Herd. Once the Board makes its 

recommendations, the BLM will need to revise the DEIS to evaluate a new alternative based on 

the Boardôs recommendations.   

 

Similarly, the BLM was not willing to wait for the results of an important new scientific 

study of the Porcupine Caribou Herd prepared by Canadian wildlife biologists for various 

Canadian governmental entities and submitted to BLM.442 This study provided relevant new 

information that helps to fill many gaps about cross-boundary impacts in the DEIS. This includes 

a science-based risk assessment of PCH vulnerability to proposed Coastal Plain development that 

quantifies expected population-level consequences for the PCH and implications for Canadian 

subsistence hunters under baseline conditions, the DEIS action alternatives, and full Coastal 

Plain development. BLM needs to consider this new information in a revised DEIS, as well as 

build upon it to provide a more robust analysis of impacts to caribou and subsistence uses in both 

the United States and Canada.443   

 

4. BLM Denied Canadian Requests for Public Meetings  

 

The Canadian governments requested that the BLM conduct public hearings in Canadian 

communities such as Whitehorse, Old Crow, Inuvik, Fort McPherson, and Aklavik. Likewise, 

the PCMB scoping comment letter states: ñThe PCMB requests, on behalf of [national, 

territorial, and First Nation governments], that meetings be held in Porcupine Caribou user 

communities in Canada to consider the impacts of development in the core calving area of this 

shared herd, and how subsistence harvesters may be adversely affected.ò  

 

If the BLM had honored the Canadian governmentsô request to hold public meetings in 

affected communities, the BLM would have gathered a wealth of information about 

transboundary effects for consideration in the DEIS. Unfortunately, the BLM opted to ignore the 

opportunity to obtain this potentially valuable community-level information during the scoping 

stage. The BLM has also failed to hold any public meetings in Canada during the public 

comment period on the DEIS.    

 

The BLM cannot continue to disregard Canadian input about transboundary impacts. To 

help correct this unacceptable problem, the BLM should re-open the public comment period on 

the DEIS and work with the Canadian governments to organize public meetings in all affected 

Canadian communities. Additional meetings in Canada should be held when the BLM revises the 

                                                 
442 See Russell and Gunn (2019). 
443 For more information on the Canadian study and BLMôs failure to adequately analyze 

impacts to caribou, see Part V. I. (caribou impacts section). 
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DEIS to consider the Yukon governmentôs scientific study and the International Porcupine 

Caribou Boardôs recommendations. 

 

5. The DEIS Fails to Consider International Agreements on the Conservation of 

Polar Bears 

 

In assessing the effects of an oil and gas program on the Coastal Plain, BLM is required 

to consider the transboundary impacts on polar bears in the context of our international 

obligations under the 1973 Agreement on the Conservation of Polar Bears and the 1988 

Inuvialuit-Inupiat Polar Bear Management Agreement in the Southern Beaufort Sea.444 BLM has 

failed to do so. 

 

The United States, along with Canada, Denmark (on behalf of Greenland), Norway and 

the Russian Federation, is a Party to the 1973 Agreement on the Conservation of Polar Bears. 

The Agreement requires these Polar Bear Range States to take appropriate action to conserve 

polar bears and protect their habitat.445 Specifically, this multilateral agreement requires that each 

Party ñshall take appropriate action to protect the ecosystems of which polar bears are a part,ò 

with special attention to denning areas, feeding sites, and migration corridors, and manage polar 

bears based on best available science through coordinated research. The United States signed the 

agreement on November 15, 1973, in Oslo, Norway and ratified it on September 30, 1976; it 

entered into force in this country on November 1, 1976.446 The Polar Bear Range States 

approved a collaborative Circumpolar Action Plan (CAP) in 2015, which emphasizes reduction 

of threats (especially climate change and human caused mortality), cooperation among member 

parties, monitoring and adaptive management.447 The 1973 Agreement also relies on the efforts 

of each Party to implement a conservation plan for polar bears within their jurisdiction. The FWS 

Polar Bear Conservation Plan serves as the United Statesô contribution to the CAP.  

 

The Inuvialuit Game Council and the North Slope Borough Fish and Game Management 

Committee signed the Inuvialuit-Inupiat Polar Bear Management Agreement in the Southern 

Beaufort Sea (I-I Agreement) in 1988 and reaffirmed it in 2000.448 Polar bears harvested from 

the communities of Barrow, Nuiqsut, Kaktovik, Wainwright and Atqasuk are considered part of 

the SBS population and are thus subject to the terms of this voluntary Native-to-Native 

agreement between the Inupiat from Alaska and the Inuvialuit in Canada. The I-I Agreement 

                                                 
444 Council on Environmental Quality Guidance on NEPA Analyses for Transboundary 

Impacts, http://ceq.hss.doe.gov/nepa/regs/transguide.html.   
445 Agreement on the Conservation of Polar Bears (Nov. 15, 1973), available at 

http://pbsg.npolar.no/en/agreements/agreement1973.html. 
446 Id.  
447 Polar Bear Range States, Circumpolar Action Plan: Conservation Strategy for Polar 

Bear (2015) (a product of the representatives of the parties to the 1973 Agreement for the 

Conservation of Polar Bears (Norway, Canada, Greenland, the Russian Federation and the 

United States)). 
448 Inuvialuit-Inupiat Polar Bear Management Agreement in the Southern Beaufort Sea, 

Mar. 4, 2000. 

http://ceq.hss.doe.gov/nepa/regs/transguide.html
http://pbsg.npolar.no/en/agreements/agreement1973.html
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provides for annual quotas and recommendations concerning protection of denning female polar 

bears, family groups and methods of harvest. Quotas are based on estimates of population size 

and age-specific estimates of survival and recruitment. The I-I Agreement established a Joint 

Commission to implement it, and a Technical Advisory Committee, consisting of biologists from 

agencies in the U.S. and Canada involved in polar bear research and management, to collect and 

evaluate scientific data and make recommendations to the Joint Commission.449 BLM has failed 

to consider how an oil and gas program in the Coastal Plain and its impacts on SBS polar bears 

will affect the quotas and management protocols established through the I-I Agreement.  

 

The Coastal Plain of the Arctic Refuge provides very important habitat for the Southern 

Beaufort Sea population (SBS) of polar bears, whose range includes Canada. The Coastal Plain 

has the highest density of on-shore polar bear dens found anywhere in Americaôs Arctic, and 

more and more bears are using onshore habitat as sea ice diminishes due to climate change. 

Multiple scoping comments from Canadian territorial and national governments and wildlife 

agencies stress the importance of SBS bears to Inuvialuit culture, and in turn the importance of 

the Coastal Plain to SBS bears.450 According to multiple Canadian wildlife agencies, ñ[p]olar 

bears are highly valued in Inuvialuit mythology, spirituality, storytelling, art, song and other 

forms of cultural expression, and the well-being of this population is extremely important 

because of the ongoing relationship Inuvialuit have with these animals.ò451 The EIS fails to 

analyze how the proposed oil and gas leasing program will affect polar bears and subsistence 

users in Canada. Additionally, the EIS fails to address how BLM will ensure adequate 

coordination with Canada to protect polar bears that will be affected by oil and gas leasing in the 

Arctic Refuge Coastal Plain.  

 

 

 

                                                 
449 Id. 
450 See, e.g., Government of Canada, Scoping Comment on the Notice of Intent to 

Prepare an Environmental Impact Statement for the Coastal Plain Oil and Gas Leasing Program, 

Alaska (June 18, 2018); Government of the Northwest Territories, Scoping Comment on the 

Notice of Intent to Prepare an Environmental Impact Statement for the Coastal Plain Oil and Gas 

Leasing Program, Alaska (June 7, 2018); Government of Yukon, Scoping Comment on the 

Notice of Intent to Prepare an Environmental Impact Statement for the Coastal Plain Oil and Gas 

Leasing Program, Alaska (June 18, 2018); Inuvialuit Game Council (IGC), Wildlife 

Management Advisory Council (North Slope) (WMAC(NS)), Wildlife Management Advisory 

Council (Northwest Territories) (WMAC(NWT)) and the Fisheries Joint Management 

Committee (FJMC), Scoping Comment on the Notice of Intent to Prepare an Environmental 

Impact Statement for the Coastal Plain Oil and Gas Leasing Program, Alaska (June 18, 2018) 

(Canadian Wildlife Agenciesô Comments); Government of the Northwest Territories, Scoping 

Comment on the Notice of Intent to Prepare an Environmental Impact Statement for the Coastal 

Plain Oil and Gas Leasing Program, Alaska (June 7, 2018). 
451 Canadian Wildlife Agenciesô Comments at 7. 
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6. The DEIS Fails to Analyze the Transboundary Impacts of Oil and Gas 

Development on Qualification for World Heritage Site Designation. 

 

Under the 1972 World Heritage Convention, an international treaty, the United Nations 

Educational, Scientific and Cultural Organization (UNESCO) evaluates and designates natural 

and cultural heritage sites as World Heritage Sites that have ñoutstanding universal valueò based 

on ten criteria.452 These sites are nominated by a country or by multiple countries. We requested 

at scoping that BLM analyze how oil development in the Coastal Plain would adversely impact 

the potential for the Arctic Refuge to be recognized as a binational World Heritage Site along 

with adjacent Canadian lands that currently are on the ñTentative Listò for World Heritage Site 

designation. 

 

Eligible sites must meet at least one of the ten World Heritage List criteria, so it is very 

significant that the binational region including the Arctic Refuge appears to meet at least six of 

the ten criteria. Indeed, the Arctic Refuge was previously on the United Statesô Tentative List for 

nomination.453 The region has outstanding cultural universal value for Alaska Natives and First 

Nations peoples, especially the Gwichôin, and outstanding natural universal value for its scenic, 

geologic, and ecologic characteristics. Specifically, the Refuge likely satisfies criteria iv-v and 

vii -x: 

 

Cultural ï 

 

(iv)  to be an outstanding example of a type of building, architectural or 

technological ensemble or landscape which illustrates (a) significant stage(s) in 

human history; 

(v)  to be an outstanding example of a traditional human settlement, land-use, 

or sea-use which is representative of a culture (or cultures), or human interaction 

with the environment especially when it has become vulnerable under the impact 

of irreversible change; 

 

Natural ï  

 

(vii)  to contain superlative natural phenomena or areas of exceptional natural 

beauty and aesthetic importance; 

(viii)  to be outstanding examples representing major stages of earth's history, 

including the record of life, significant on-going geological processes in the 

development of landforms, or significant geomorphic or physiographic features; 

(ix) to be outstanding examples representing significant on-going ecological and 

biological processes in the evolution and development of terrestrial, fresh water, 

coastal and marine ecosystems and communities of plants and animals; 

(x) to contain the most important and significant natural habitats for in-situ 

conservation of biological diversity, including those containing threatened species 

                                                 
452 UNESCO, Operational Guidelines for the Implementation of the World Heritage 

Convention (July 12, 2017), available at: https://whc.unesco.org/en/guidelines/. 
453 See http://whc.unesco.org/archive/websites/arctic2008/usa.html 

https://whc.unesco.org/en/guidelines/
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of outstanding universal value from the point of view of science or conservation. 

 

Becoming a World Heritage Site has important value for increased tourism and wildlife 

protection. BLM needs to analyze the impacts to the U.S., including to Alaskan tourism and to 

the Porcupine Caribou Herd, of the Arctic National Wildlife Refuge no longer meeting the 

criteria to become a World Heritage Site due to oil development on the Coastal Plain. BLM also 

must analyze whether such development will have transboundary impacts on Canadaôs 

nomination of the adjacent Ivvavik/Vuntut/Herschel Island (Qikiqtaruk) as a World Heritage 

Site. The DEIS, however, does not even mention the Arctic Refugeôs qualification for World 

Heritage Site designation or the fact that Canada has nominated the adjacent site (both important 

components of the affected environment), much less perform any analysis of the foreseeable 

domestic and transboundary impacts that oil and gas development will have on the areasô 

potential to become a World Heritage Site. BLM must perform such an analysis. 

 

 BLMôS ANALYSIS OF IMPACTS FROM ALL PHASE S OF OIL AND GAS 

DEVELOPMENT IS DEFIC IENT  

A. THE REASONABLY FORESEEABLE DEVELOPMENT S CENARIO IS 

FAULTY  

 

BLMôs reasonably foreseeable development (RFD) scenario in Appendix B purportedly 

provides the basis for its impacts analysis and comparison of alternatives. The RFD suffers from 

a number of significant flaws that render it and the resulting impacts analysis deficient in ways 

that may seriously misrepresent the potential impacts of the leasing program. The RFD must be 

revised and the impacts analysis redone in a revised EIS. 

 

First, the RFD ignores best available scientific information and data from the U.S. 

Geological Survey (USGS). It is well recognized that because there has been very little oil and 

gas exploration within the Coastal Plain, it is difficult to identify the highest potential areas and 

likely total oil production. The limited information available for the approximately 2,600 square 

miles of Coastal Plain is: 1,400 miles of 2D seismic collected by a petroleum industry 

consortium in 1984ï86; one well drilled in 1985ï86 with data that are confidential; data from a 

number of other wells to the west and north; and geological and geophysical field work over a 

number of years. In 1998, USGS analyzed the available data and produced a ñPetroleum 

Assessmentò paper,454 the most recent comprehensive analysis. BLM used the findings of this 

paper in developing its RFD. However, BLM ignored more recent USGS work to reprocess the 

2D seismic data and conduct fieldwork. That information is not referenced in the RFD or the 

DEIS and must be included. Moreover, USGS is not a cooperating agency in the leasing EIS and, 

to our knowledge, did not participate in developing the RFD or DEIS ð despite USGSô critical 

knowledge of the best available information that must inform the RFD.455  

 

Second, the RFDôs reliance on an estimated oil production amount of 3.4 billion barrels 

of oil (BBO), for example to determine oil spill risk, is flawed. As described below, the basis for 

that figure is opaque, likely includes oil from non-federal land, reflects production during only a 

                                                 
454 USGS 1998, available at https://pubs.usgs.gov/fs/fs-0028-01/fs-0028-01.htm.  
455 See supra Part II I.B.3. 

https://pubs.usgs.gov/fs/fs-0028-01/fs-0028-01.htm
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fraction of the time period BLM assumes production will occur, and is towards the bottom end of 

the range of production BLM describes elsewhere in the DEIS.  

 

The 3.4 BBO figure uses a value for production that includes Alaska Native lands and 

state waters. USGSôs 1998 paper provided two estimates of technically recoverable oil: one 

including Native lands near Kaktovik and the three miles of state waters north of the Coastal 

Plain, and one not including those lands and waters.456 The two corresponding results of USGSôs 

modelling were: 

 

1. Technically recoverable oil likely is between 5.7 and 16.0 billion barrels of oil (BBO) in 

the assessment area including Native lands and state waters. There is a 95 percent 

probability of over 5.7 billion barrels of oil and a 5 percent probability of over 16.0 BBO.  

 

2. Technically recoverable oil likely is between 4.3 and 11.8 BBO in the assessment area 

not including Native lands and state waters. There is a 95 percent probability of over 4.3 

BBO and a 5 percent probability of over 11.8 BBO. This second scenario more closely 

aligns with the definition of the Coastal Plain in the Tax Act and ANILCA § 1002. 

 

In May 2018, following passage of the 2017 Tax Act, the Energy Information 

Administration (EIA) issued a paper entitled ñAnalysis of Projected Crude Oil Production in the 

Arctic National Wildlife Refuge.ò457 This analysis utilized various factors to ñdetermine the 

economic viabilityò458 of Alaskan oil production based on the technically recoverable oil 

estimates under the first scenario (including Native lands and state waters) from USGSôs 1998 

paper as well as a number of assumptions.459 Using these assumptions, the limited data used by 

USGS, and its internal models, EIA projected mean oil production from the Coastal Plain for the 

period 2031ï2050 at 3.4 BBO.460 This figure is essentially impossible for the public to verify as 

it was developed using EIAôs internal models. Moreover, EIAôs estimate only projects out to 

2050 and not the much longer 85-year development scenario used by BLM. It is also in the 

bottom quartile of the range of production, 1.5 to 10 BBO, that BLM uses elsewhere in the 

DEIS,461 which most likely derives from Table 1 of the EIA paper showing mean Technically 

Recoverable Crude Oil Resources ranging from 1.4 to 10.4 BBO.462 BLM needs to verify the 3.4 

BBO figure and the 1.4 and 10.4 BBO figures by analyzing and disclosing the details of EIAôs 

models, including how and why it uses USGSô estimated production values that include oil 

produced from Native lands and state waters.  

 

Because of the wide range of oil production values BLM uses, i.e., from 1.5 to 10 

BBO,463 BLM also should utilize a range of oil production values in its impact analyses to take 

                                                 
456 See Figure 2 in USGS 1998. 
457 EIA 2018, available at https://www.eia.gov/outlooks/aeo/pdf/ANWR.pdf.  
458 EIA 2018 at 4. 
459 Id. 
460 DEIS vol. 2 Appendix B at B-1. 
461 DEIS vol. 2 Appendix B at B-18. 
462 EIA 2018 at 5. 
463 Id. at B-18. 

https://www.eia.gov/outlooks/aeo/pdf/ANWR.pdf
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into account the uncertainty of the estimates. Moreover, BLM should consider developing a 

range of alternative development scenarios based on different predictions of the available 

petroleum resource.    

 

Third, questionable assumptions in the RFD likely result in BLM underestimating 

development impacts.   

 

¶ BLM bases its RFD on factors that the public cannot verify or test ð things like ñits own 

knowledge of the almost entirely unexplored petroleum endowment of the Coastal Plainò 

and its ñprofessional judgment.ò464 It must do a better job explaining the basis for its 

assumptions. For example, it cites the ñhistory of development in the National Petroleum 

ReserveðAlaskaò as one of the bases for the scenario.465 BLM should explain more fully 

why it is reasonable to assume that development in the Coastal Plain will approximate 

development in a geographically and geologically very different region of Alaska. For 

example, there are no data showing the viability of Nanushuk formation oil in the Refuge, 

even though the Nanushuk formation is the basis for development of the NPR-Aôs 

Willow project. 

 

¶ BLM does not describe how its development scenario infrastructure predictions relate to 

the potential oil it estimates could be produced from the Coastal Plain. This is an 

important omission. BLM states that the range of potential oil production is from 1.5 to 

10 BBO.466 Presumably the infrastructure required to produce these very different 

amounts of oil, and the amount of likely spilled oil, differs dramatically. BLM should 

explain how the estimates of the amount of the technically recoverable oil resource in the 

Coastal Plain connects with the scenario it uses to assess impacts.  

 

¶ Table 1 from the EIA report shows that there likely would be 3 anchor fields if the field 

sizes were at least 400 million barrels of oil, and that there would be 8 anchor fields if the 

field sizes were merely 10 percent less (i.e., at least 360 million barrels of oil).467 Thus, if 

industry chooses to develop slightly smaller fields due to any number of factors (e.g., if 

the projected price of oil was slightly higher or if the oil discovered is of higher quality 

than expected), there would be far more development across the Coastal Plain than 

assumed in the RFD scenarios and the DEIS alternatives. As a result, BLMôs assertion 

that, ñ[t]o minimize the chance that the . . . impact analysis will understate potential 

impacts, [its RFD scenarios] represent optimistic high-production, successful discovery 

and development scenarios in a situation of favorable market pricesò468 is not supported. 

The RFD must include scenarios that accurately reflect different potential ways of 

developing oil fields, such as through smaller and more numerous fields that could have 

very different levels and types of impacts. Relatedly, BLM should also use a 

                                                 
464 Id. at B-7. 
465 Id. 
466 DEIS vol. 2 Appendix B at B-18. 
467 EIA 2018 at 5. 
468 DEIS vol. 2 Appendix B at B-2. 
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development scenario based on a petroleum estimate that represents potential maximum 

impacts, which is particularly appropriate for a programmatic decision with the degree of 

uncertainty that BLM is facing. 

 

¶ BLM appears to assume that no gas will be developed in the Coastal Plain because there 

does not yet exist a transmission pipeline to bring natural gas to market from the North 

Slope.469  However, plans for such a pipeline are presently being developed through a 

Federal Energy Regulatory Commission process. In light of the long time horizon for the 

development scenario and the current planning process for delivering North Slope gas to 

market, BLM should consider assessing fully the potential effects of natural gas 

production in its development scenario.  

 

¶ BLM states that production wells would be fractured to stimulate initial production, but 

assumes that there will be no oil or gas developed on the Coastal Plain through hydraulic 

fracturing of shale. This type of development would be much denser and would require 

different production processes than conventional oil and gas development including the 

need to utilize and manage large quantities of sand, water, and hydraulic fracturing 

chemicals. BLM should assess fully the potential effects of fracturing during initial 

production and fir shale oil or gas development in a revised draft EIS. 

 

¶ BLM does not vary the amount of oil that would be produced among the different 

alternatives it assesses.470 It is reasonable to assume that varying the areas available for 

leasing would vary the amount of oil that could be discovered and developed in the 

Coastal Plain. BLM should consider utilizing a range of oil production values in 

alternative scenarios. Relatedly, if BLM is assuming that one area or play is likely to be 

developed first ð like the Topset play ðBLM should pay particular attention to the 

effects of this and fully evaluate the likely development and associated impacts now, as it 

is more likely to happen.471 

 

Fourth, the RFD unreasonably assumes that development may occur in low potential 

areas. The Tax Act requires BLM to hold two lease sales that offer at least 400,000 acres each in 

ñareas that have the highest potential for the discovery of hydrocarbons.ò As described above, 

the Tax Act does not require low hydrocarbon potential areas to be made available, and BLM 

should eliminate them. Relatedly, the EIS assumes that there will be multiple lease sales held 

while the Tax Act only mandates two.472 It is unclear if and how BLMôs RFD is based on more 

than two lease sales, but BLM should clarify this.    

 

 

                                                 
469 DEIS vol. 2 Appendix B at B-2. 
470 DEIS vol. 1 at 3-38, vol. 2 Appendix. B at B-18. 
471 DEIS vol. 2 Appendix B at B-5. 
472 DEIS vol. 2 Appendix B at B-8. 
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B. THE REASONABLY FORESEEABLE DEVELOPMENT S CENARIO 

SHOULD I NCLUDE A VISUALIZATION . 

 

The DEIS does not contain a map drawn to scale showing the realistic and sprawling 

nature of oil development under the different alternatives. Such a map ï which could use 

symbols to show well pads, pipelines, gravel and ice roads and gravel mines, Central Processing 

Facility and other building infrastructure ï would allow the public to visualize and comment on 

the extensive nature of the development. Oil development infrastructure is likely to be more 

dense in the portion of the Coastal Plain with high hydrocarbon potential and less dense in areas 

with lower hydrocarbon potential, for example.  

 

The public has a right to full disclosure of the impacts that would result from each of the 

alternatives. Such a map would provide the public with a more realistic understanding of the 

nature of the development, especially because it would counter the misimpression that only 

2,000 acres of the Coastal Plain will be impacted. BLM should include a map in a revised draft 

EIS showing the build-out of all likely oil development on the Coastal Plain following the lease 

sales. 

 

C. THE DEIS FAILS TO AD EQUATELY ANALYZE IMP ACTS ASSOCIATED 

WITH INFRASTRUCTURE . 

 

1. Planned vs. Unplanned Development 

 

The DEIS does not discuss any means to ensure that oil and gas infrastructure 

development is consolidated and avoids duplicative or unnecessary infrastructure such as 

excessive gravel road mileage through lack of coordination among fields, multiple CPFs owned 

by different companies, etc. When unnecessary infrastructure is built through lack of planning 

and oversight by BLM, the infrastructure footprint is not minimized and environmental impacts 

are greater than they would otherwise be. The DEIS states that ñoperators would enter 

agreements to share road and pipeline infrastructure, where feasible,ò473 but offers no mechanism 

to ensure that sharing occurs, e.g., through required coordination of development plans by 

multiple operators. BLM should ensure there is an administrative means that minimizes the 

overall footprint of the infrastructure beyond relying only on the 2,000 acre limit. 

 

2. Pipeline Infrastructure 

 

Because multi-phase (i.e., oil, gas and produced water) pipelines are not well-regulated 

either by the federal government or by the state, there is a need for a new ROP addressing 

pipeline safety for these lines. Releases from multi-phase lines in remote, sensitive parts of the 

Arctic Refuge would be particularly damaging to the environment as compared to spills that have 

been analyzed near Prudhoe Bay infrastructure. BLM should include an ROP that requires 

annual smart-pigging (i.e., inline inspection) of multi-phase pipelines to detect wall thinning and 

reduce the likelihood of releases. Moreover, BLM should ensure that a ROP for pipelines 

                                                 
473 DEIS vol. 2 Appendix B at B-8. 
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includes specifics on the performance capabilities of leak detection systems and the required 

locations of shut-off valves to prevent sizeable releases into surface waters.  

 

Additionally, BLM should include an ROP that requires staging of emergency response 

equipment at key locations on the Coastal Plain to allow responders to rapidly address oil 

pipeline spills, including for pipelines that do not have roads that parallel them. 

 

As discussed in the section above on Planned vs. Unplanned Development, BLM does 

not appear to have a mechanism to ensure that pipeline mileage is minimized through 

consolidated infrastructure. This is especially important if a CPF is located west of the Coastal 

Plain as there may be multi-phase pipeline segments that are many miles long. Again, BLM 

should ensure there is an administrative means that minimizes the overall footprint of, in this 

case, multi-phase pipeline infrastructure. 

 

3. Earthquakes 

 

The DEIS states that ñthe Coastal Plain is in an area of relatively low seismic risk. This 

risk may be revised in the future, based on August 2018 seismic activityéò474 Since the August 

12, 2018 magnitude 6.4 earthquake that occurred 52 miles southwest of Kaktovik, ñthe largest 

earthquake ever recorded north of the Brooks Range in Alaska,ò475 there have been numerous 

earthquakes in the region above magnitude 4.0. BLM needs to work with USGSô seismic experts 

to review aftershock and other more recent data compiled since August 2018 and reassess the 

likelihood of seismic risk in the region. That reassessment should occur now, to inform this EIS. 

BLM then must ensure, through ROPs, that all oil and gas infrastructure is designed and 

constructed to address that risk. 

 

4. Oil and Gas Releases (Spills, Blowouts, Venting and Flaring) 

 

The DEIS states that ñ[i]n the NPR-A the average crude oil spill rate from 1985 to 2010, 

for large (500 barrels or greater) spills is 0.65 spills per BBO produced, with an average spill size 

of 1,229 barrels. During that time the North Slope produced a total of 12.40 BBO. The historic 

small (less than 500 barrels) crude oil spill rate from 1989 to 2009 for the Alaska North Slope is 

187 spills per billion barrels produced, with an average spill size of 2.8 barrels (117.6 gallons). 

During this time 9.4 BBO were produced (BLM 2012).ò476 This analysis is inadequate as the 

spill data have not been updated by BLM for roughly ten years. We request that BLM use the 

most recent North Slope spill data available from the Alaska Department of Environmental 

Conservation (DEC) for its spill analysis.  

 

Moreover, the table presenting the relative rate of occurrence for spills is taken from a 

2004 EIS.477 There is no indication that BLM has updated this information or otherwise 

                                                 
474 DEIS vol. 1 at 3-29. 
475 DEIS vol. 1 at 3-30. 
476 DEIS vol. 1 at 3-38. 
477 DEIS vol. 1 at 3-64. 
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confirmed whether it is still correct. The source of that information ð the 2004 Alpine Satellite 

Development Plan EIS ð indicates that the information is not only out of date, but questionable 

to begin with. In describing the presentation of this information in the Alpine EIS, BLM stated 

that it is a subjective evaluation, not necessarily a statistically-based quantitative assessment.478 

BLM must ensure that its spills information and analysis is based on up-to-date information and 

scientifically sound. 

 

Another source of spill data and analysis that BLM should utilize is a State of Alaska 

report completed in November 2010.479 The authors reviewed over 6,000 North Slope spills from 

1995ï2009 and the report showed that there were 44 loss-of-integrity spills each year480 with 4.8 

of those each year greater than 1,000 gallons,481 meaning that there is a spill of 1,000 gallons or 

more nearly every two months.  

 

BLM also did not analyze in the draft EIS the biggest, most damaging spills. BPôs March 

2006 spill of over 200,000 gallons was the largest crude oil spill to occur in the North Slope oil 

fields and it brought national attention to the chronic nature of such spills. Another pipeline spill 

in August 2006 resulted in shutdown of BPôs production in Prudhoe Bay and brought to light 

major concerns about systemic neglect of key infrastructure. BLM needs to analyze likely 

impacts from the worst-case spills. 

 

Additionally, as discussed above, the estimated quantity of crude oil spilled is correlated 

with the amount of oil produced. BLM needs to utilize the 1.5-10 BBO482 range of likely oil 

production and calculate the likely range of crude oil that will be spilled. BLM also states that 

the spill rate may decrease over time as industry practice changes.483 This is an unsupported 

conclusion. Spills have occurred and continue to occur across the North Slope. BLM must 

explain its basis for this conclusion with specificity.   

 

Another missing component in BLMôs analyses that it must include in the EIS are 

produced/process water and hazardous materials spills. These releases can damage the tundra 

and surface waters and are required to be reported to Alaska DEC. BLM should utilize DECôs 

produced/process water and hazardous materials spill reports to compile additional spill analysis 

and analyze these likely spills and impacts. 

 

There have been several blowouts ð also known as uncontrolled releases from wells ð 

in recent years on the North Slope. BP had two blowouts from existing production wells in April 

2017 and December 2018, and Repsol had a blowout in February 2012 from an exploration well. 

                                                 
478 Alpine Satellite Development Plan Final EIS sec. 4 at 379, 381 (Table 4.3.2-2). 
479  Nuka Research & Planning Group, LLC, North Slope Spills Analysis: Final Report 

on North Slope Spills Analysis and Expert Panel Recommendations on Mitigation Measures, for 

the Alaska Department of Environmental Conservation, 244 pp., retrieved November 1, 2017 

from dec.alaska.gov/media/7570/nssa-final-report.pdf. (November 2010).  
480 Id., p. 21. 
481 Id., p. 23. 
482 DEIS at B-18. 
483 DEIS vol. 1 at 3-39. 

http://dec.alaska.gov/media/7570/nssa-final-report.pdf
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All of these blowouts had some oil released and posed worker safety hazards. Table 3-15 shows 

the risk of blowouts with oil spills of any size to be Very Low. Given these three recent onshore 

incidents on the North Slope, the risk of a blowout with full-scale development on the Coastal 

Plain does not appear to be Very Low as stated in the DEIS. Working with the Alaska Oil and 

Gas Conservation Commission, BLM should reassess this risk in revising the EIS.   

 

BLM should take into account the fact that the Coastal Plain would be a frontier 

development area with many more unknowns than fields to the west, so blowout data for those 

fields may underrepresent the risk of drilling in the Coastal Plain, especially at a time when there 

is known permafrost thawing. BLM also should assess the risks and consequences of spills in or 

reaching nearshore waters in the Beaufort Sea or occurring in rivers during times when there is 

running water not covered by ice. This is lacking from the EIS. 

 

The release of vented and flared gas from oil and gas operations contributes to 

greenhouse gas emissions, with vented gas contributing as methane and flared gas causing 

localized impacts from particulates deposited on snow and ice as black carbon. The Alaska Oil 

and Gas Conservation Commission collects data on vented and flared gas releases greater than 

one hour. BLM should analyze these data ð similar to how BLM analyzed spill data for the 

North Slope ð and quantify the rate and total projected quantity of these releases. Additionally, 

BLM should reduce the releases of vented and flared gas to the maximum extent through 

stringent requirements to reduce venting and flaring. 

 

5. Gravel 

 

As explained below, there are also significant impacts from gravel mining that are not 

properly accounted for in BLMôs RFD. BLM must account for all impacts from gravel mining in 

its analysis.  

 

6. Worker Safety 

 

The EIS needs to analyze the likelihood of worker injuries and deaths related to oil and 

gas development on the Coastal Plain. For example, this past December a worker on the North 

Slope died from an ñequipment accident.ò484 

 

D. BLMôS CONSIDERATION OF, AND RELIANCE ON , RECLAMATION IS 

INADEQUATE . 

 

BLMôs consideration of reclamation and the related impacts to tundra and vegetation in 

the EIS is completely lacking. BLM indicates that it will rely on reclamation to allow further 

expansion of impacts beyond just the 2,000-acre limitation in the Tax Act. It also states in 

required operating procedure 35 that it will ñ[e]nsure ongoing and long-term reclamation of land 

                                                 
484 https://www.adn.com/alaska-news/2018/12/13/police-equipment-accident-killed-36-

year-old-north-slope-oil-field-worker/  

https://www.adn.com/alaska-news/2018/12/13/police-equipment-accident-killed-36-year-old-north-slope-oil-field-worker/
https://www.adn.com/alaska-news/2018/12/13/police-equipment-accident-killed-36-year-old-north-slope-oil-field-worker/
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to its previous condition and useò through unspecified reclamation requirements.485 BLM claims 

that, before final abandonment, ñland used for oil and gas infrastructure ð including well pads, 

production facilities, access roads, and airstrips ð will be restored to ensure eventual restoration 

of ecosystem function and meet minimal standards to restore general wilderness 

characteristics.ò486 Leaseholders would need to develop and implement an abandonment and 

reclamation plan, which would describe ñshort-term stability, visual, hydrological, productivity 

objectives and steps to be taken to ensure eventual ecosystem restoration to the landôs previous 

hydrological, vegetation, and habitat condition.ò487 BLM also has the authority to grant 

exceptions to this requirement to satisfy unspecified ñenvironmental or public purposes.ò488  

 

As a threshold matter, BLMôs view that it can allow more than 2,000 acres of direct 

development impacts is flatly inconsistent with the language of the Tax Act. That law permits the 

Secretary to authorize that ñup to 2,000 surface acres of Federal land on the Coastal Plain . . . be 

covered by production and support facilities . . . during the term of the leases.ò489 The metric the 

Tax Act uses does not mean ñat one time.ò Rather, it provides a single limit for all acreage 

covered by facilities throughout the life of the leasing program. Even if it was possible to achieve 

perfectly effective remediation, which it is not, it would still not create license to exceed 2,000 

cumulative acres. 

 

Moreover, BLMôs reliance on reclamation is deficient on multiple other grounds as well. 

First, BLM itself acknowledges that it is not realistic or even feasible to restore these areas to 

their original condition or anything close to it. BLM states in the EIS that ñ[r]eclamation has not 

been proven for gravel removal in the arctic environment once operations have ceased.ò490 

BLMôs own acknowledgement that reclamation has not been proven in arctic environments 

raises substantial questions about BLMôs legally questionable reliance on these unproven, vague 

reclamation measures as a mechanism for further expanding the footprint of development beyond 

the 2,000 acre cap. Gravel roads, gravel mines, and other infrastructure in Arctic environments 

will cause long-term impacts to the landscape that cannot be easily recovered or restored and will 

never recover to their original, wilderness state.491 Studies have indicated that natural recovery of 

tundra vegetation may occur on a timeframe that could take millennia or may never occur.492 

There is not a single tundra rehabilitation site that has returned to its original state in thirty-plus 

                                                 
485 DEIS vol. 1 at 2-32.  
486 DEIS vol. 1 at 2-32. 
487 DEIS vol. 1 at 2-32. 
488 DEIS vol. 1 at 2-32. 
489 See Pub. L. 115-97, Title II, sec. 20001(c)(3). 
490 DEIS vol. 1 at 3-57. 
491 See, e.g., National Research Council of the National Academies, Cumulative 

Environmental Effects of Oil and Gas Activities on Alaskaôs North Slope, Committee on 

Cumulative Environmental Effects of Oil and Gas Activities on Alaskaôs North Slope 158 

(2003). 
492 BENJAMIN SULLENDER, AUDUBON ALASKA , ECOLOGICAL IMPACTS OF ROAD AND 

AIRCRAFT-BASED ACCESS TO OIL INFRASTRUCTURE 16ï17 (2017), 

https://ak.audubon.org/sites/g/files/amh551/f/road_aircraft_access_report_final.pdf.  

https://ak.audubon.org/sites/g/files/amh551/f/road_aircraft_access_report_final.pdf
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years of tundra rehabilitation. Even with intensive rehabilitation efforts, the recovery process 

takes at least decades.493 For areas where there has been thermal slumping or subsidence, 

rehabilitation is very expensive and likely impossible.494 BLM should not rely on unproven 

rehabilitation standards to allow for even greater damage than that allowed by Congress in the 

Tax Act, or use standards that are known to be unachievable and will thus require exemptions to 

the reclamation requirements. 

 

BLM should also remove the provision that allows it to grant exceptions to any 

reclamation requirements. The circumstances under which BLM could potentially waive this 

requirement are unclear in the EIS and appear to completely negate the meaningfulness of any 

reclamation requirements. There is no circumstance under which BLM should be able to grant 

exceptions to these reclamation requirements. 

 

BLMôs analysis fails to adequately account for the long-term changes that are likely to 

occur from infrastructure and the challenges related to reclamation that relate to that. It is 

unrealistic to expect that reclamation will return land to its previous condition and ecosystem 

function. The ground under a gravel pad or road is compressed over time, lowering the surface 

elevation. When gravel is removed to meet land lease agreements and USACE regulations, 

sometimes gravel is left behind to avoid creating a square lake. The only way to maintain an 

elevation similar to that of the surrounding tundra grade is to leave a certain amount of gravel at 

the site. Because of the drastic change in soil conditions, and often in hydrology, natural 

colonization by species similar to those in the surrounding relatively undisturbed tundra is less 

likely. If grass seed is sown, even species that are expected to decline over time, the resulting 

plant community does not aesthetically or functionally resemble the surrounding plant 

community. If a site subsides after gravel is removed and the site becomes covered in more water 

than was present prior to development, there is little that can be done to reverse this condition. 

The Coastal Plain tends to have high volumes of ground ice, making it more likely that a site will 

subside once gravel is removed. BLM needs to account for these long-term impacts and changes 

in its impact analysis and consideration of reclamation. BLM should require that permafrost core 

samples be taken at a site at sufficient intervals to calculate the volume of massive and pore ice 

in the underlying permafrost. Seeding with grass is unacceptable; entities should use locally 

collected seeds of forbs and sedges or sprig with willows. BLM also needs to account for and 

provide a long-term plan that addresses where gravel would be placed after field closure, 

particularly in light of concerns about contamination.  

 

BLMôs analysis in the draft EIS also inadequately accounts for potential changes to 

physiography. The draft EIS states, ñThis potential long-term impact would begin during the 

construction phase and would last throughout the development phase until the gravel is removed 

and the site has been restored to pre-program conditions.ò495 As stated above, 1) because of 

ground compression, removal of all gravel fill may result in a ground surface elevation that is 

below that of the surrounding tundra, which could in turn fill with water and form lakes that were 

not present prior to development; and 2) it is unlikely if not impossible that reclamation will 

                                                 
493 Id. at 17. 
494 Id. 
495 DEIS vol. 1 at 3-26. 
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result in pre-program conditions within a human-relevant time frame. Restoration implies that a 

site will return to its pre-program conditions. Based on over 30 years of tundra rehabilitation 

activities, it is unrealistic to expect a site on the North Slope to return to pre-program conditions 

in a human-significant time frame. In addition, road dust, especially within 100 feet of a road, 

can settle onto surrounding permafrost, altering albedo, evapotranspiration, and vegetation 

communities. In areas heavily covered in dust, permafrost ice wedges can melt, resulting in 

degraded polygons (those in which the ice wedges have melted leaving the centers of the 

polygons higher than the surrounding grade). This is an irreversible long-term impact. BLM 

should acknowledge all of these long term impacts as part of its analysis and consideration of 

impacts. 

 

BLM needs to include clear standards that companies will need to meet to ensure areas 

are fully restored. The cursory statements BLM included in ROP 35 are unobtainable and too 

vague to give any indication of where and how areas will be restored, over what timeframe, and 

to what standards. These standards need to be specific, measurable, achievable, reasonable, and 

time-bound. (Regardless, ROP 35 should be extended to require a bond to cover abandonment.) 

To justify relying on reclamation as lessening environmental impacts in a NEPA document, 

BLM needs to incorporate standards into the lease terms to ensure there are clear, achievable 

obligations for companies to undertake restoration of any impacted areas. BLM should 

incorporate far more detailed criteria related to restoration standards, including information on 

the timing of implementation, monitoring methods that will be used to determine success, how 

any contamination issues will need to be addressed, how companies will restore adjacent areas 

that have been impacted by dust or other contaminants, and more. BLMôs statement that areas 

would be restored to ensure ñeventualò restoration and meet ñminimal standardsò to restore 

wilderness provides little assurance that these areas will ever be restored to a level that returns 

them to anything close to their original condition or functions, or that ensures companies will 

actually be required to meet any objective, clear standards.  

 

Finally, given the high cost of tundra rehabilitation, there are substantial concerns related 

to whether adequate funds will be available to undertake reclamation, particularly given the 

potential for companies to transfer ownership over time. In addition to incorporating more 

stringent standards and clear obligations for reclamation in the leases, BLM should include 

formal criteria governing the financial assurances necessary to ensure sufficient funding for 

restoration and reclamation. BLM should mandate bonding at the time it issues the leases. 

 

 BLM mentions the bonding requirements at 43 C.F.R § 3104 in the DEIS as applying to 

oil and gas activities on the Coastal Plain.496 Its discussion of the subject is vague and 

inadequate. First, it is unclear why the DEIS references Mineral Leasing Act (MLA) regulations. 

Generally, the MLA does not apply to the Arctic Refuge. The Tax Act noted that BLM should 

manage the oil and gas program similar to how it manages leasing in the NPR-A under the 

NPRPA and its regulations, which include bonding requirements. BLM should clearly explain 

what bonding requirements apply in the Coastal Plain and why. 

 

                                                 
496 DEIS vol. 1 at 3-248. 
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 Second, the ecological value of the Coastal Plain, coupled with the intensity of potential 

surface impacts of oil and gas development, demands significantly greater reclamation assurance 

than that provided by current regulations, under either the MLA or the NPRPA. The program 

area is particularly sensitive when compared to many other public land areas open for oil and gas 

leasing, and the surface impacts of oil and gas development on the Coastal Plain are likely to 

lead to incredibly costly reclamation. Recognizing this, BLM has imposed greater bonding 

requirements on North Slope oil and gas leases than required elsewhere in the country.497 

Reclamation of the particularly sensitive Coastal Plain necessitates significant bonding 

requirements. Typical bond amounts are insufficient to provide for adequate restoration in most 

instances and will be especially inadequate for reclamation efforts on the Coastal Plain, where 

the ability to reclaim is not proven. Appropriate bonding is particularly important here, where 

BLM is relying so heavily on reclamation as a tool for attempting to minimizing impacts to the 

Coastal Plain over the long-term. Absent adequate financial assurances, there is no guarantee 

companies will ever reclaim these areas. 

 

 BLMôs brief mention of bonding requirements in the DEIS is insufficient to satisfy the 

demands of NEPA or ensure adequate financial assurances for reclamationðon which the DEIS 

relies heavily. BLM must clarify how the generic reclamation bonding requirements will apply to 

the Coastal Plain leasing program. For instance, the DEIS fails to explain whether new bonds 

must be filed by operators who have already satisfied the national blanket bond requirement or 

whether existing bonds are sufficient. The DEIS also fails to address how the various amounts 

secured by the current bonding regimes will be adequate to cover the likely cost of necessary 

reclamation measures on the Coastal Plain specifically. Crucially, the DEIS also fails to specify 

when in the leasing process the bonding requirements go into effect. It states that operators must 

be covered by a bond ñbefore surface disturbing activity,ò498 but does not elaborate. BLM should 

clarify that the bond must be furnished ñprior to the issuance of an oil and gas lease,ò as required 

of lessees in the NPR-A.499  

 

 BLM also needs to modify ROP 35. ROP 35ôs objective is to ñ[e]nsure ongoing and long-

term reclamation of land to its previous condition and use.ò500 To effectuate this, bonding 

requirements consistent with the discussion above must be added to ROP 35. BLM should 

estimate actual, likely reclamation costs of reasonably foreseeable development projects and 

consider alternatives that impose corresponding bonding amounts. Additionally, BLM should 

require that bonds be adjusted for inflation at regular intervals to ensure that they remain 

sufficient to cover any necessary reclamation activities after operations eventually conclude. 

 

BLM also needs to modify ROP 24d. It currently has no gravel mine reclamation 

specifications. Gravel mine reclamation and associated land rehabilitation can be particularly 

difficult. Many mines on the North Slope are reclaimed by turning the former pit into deep water 

fish habitat. Not only does this result in a rather unnatural-looking square lake, but offers little in 

the way of replacing the habitat loss displaced by the mine. Gravel mines are one of the few 

                                                 
497 See 43 C.F.R. § 3134.1 (NPR-A bonding requirements). 
498 DEIS vol. 1 at 3-248. 
499 43 C.F.R. § 3134.1(a). 
500 DEIS vol. 1 Table 2-2 at 2-32. 
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available sources of tundra sod. Because of the way oil and gas companies organize their 

budgeting and financing of projects, there often is no set-aside to pay for harvesting, storage, and 

re-use of the surface vegetative mat (tundra sod). This valuable resource is most often pushed 

into a pile for future use as ñorganic overburden.ò When used in tundra rehabilitation, this 

organic overburden tends to be dried out and devoid of live vegetation. Instead of promoting 

revegetation of a site, it often inhibits new growth, either from seed or natural colonization. 

Additionally, salt crusts of sodium sulfates, calcium chloride, calcium sulfate, or a combination 

of two or three of these salts frequently form on the surface of desiccated organic overburden, 

inhibiting revegetation.501 Tundra sod must be cut and preserved using the most current 

techniques and should be reused on tundra rehabilitation sites. 

 

E. IMPACTS OF INFRASTRU CTURE ON PRIVATE CORPORATION LANDS 

AND NATIVE ALLOTMENT S 

 

As explained below, the EIS must include an analysis of the impacts of development of oil 

and gas and support facilities on Corporation and private land. BLMôs failure to do so results in a 

flawed impacts analysis. 

 

F. THE DRAFT EIS FAILS TO AN ALYZE THE DIRECT, IN DIRECT, AND 

CUMULATIVE IMPACTS O F HYDRAULIC FRACTURI NG. 

 

BLM must fully disclose the direct, indirect and cumulative impacts of hydraulic 

fracturing (ñfrackingò) and other well stimulation techniques that could be used under leases in 

the Arctic Refuge. Its failure to do so violates NEPA.   

 

Available information indicates that fracking is increasingly being used in Alaska, both 

onshore and offshore.502 And the Draft EIS acknowledges that oil companies will frack wells to 

stimulate initial production. But the Draft EIS wholly fails to analyze the increased risks inherent 

in these practices. Fracking and other well stimulation techniques can cause environmental 

damage beyond that of conventional oil and gas development because of the dangerous 

chemicals used in the practice, additional waste generation and management needs, the 

heightened risk of earthquakes, the need for large quantities of water, and increased truck traffic, 

among other harms.  

 

A peer-reviewed study that examined fracking fluid products determined that more than 

75% of the chemicals could affect the skin, eyes, and other sensory organs, and the respiratory 

and gastrointestinal systems; approximately 40 to 50% could affect the brain/nervous system, 

                                                 
501 LORENE LYNN, HRD, INC. &  BP ENVIRONMENTAL STUDIES GROUP, DRAFT 

REHABILITATION REPORT FOR WEST BEACH STATE #1/1A, 2, &  3, PRUDHOE BAY OILFIELD , 

ALASKA , USACE POA-2011-1086, USACE NWP 27, NSB 12-096 (Mar. 15, 2016) (included 

with attachments). 
502 See Fracfocus.org (search for Alaska).   
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immune system, cardiovascular system, and the kidneys; 37% could affect the endocrine system; 

and 25% could cause cancer and mutations.503  

 

Another recent study found that oil companies use dozens of extremely hazardous 

chemicals to acidize wells. Specifically, the study found that almost 200 different chemicals have 

been used and that at least 28 of these substances are F-graded hazardous chemicals ð 

carcinogens, mutagens, reproductive toxins, developmental toxins, endocrine disruptors or high 

acute toxicity chemicals.504 The study notes that acidizing chemicals can make up as much as 

18% of the fluid used in these procedures.505 Further, each acidization can use as much as 

hundreds of thousands of pounds of some chemicals.506  

 

In addition to posing a significant health and safety risk to humans including workers, 

fracking chemicals can kill or harm a wide variety of wildlife. Scientific research has indicated 

that 40% of the chemicals used in fracking can harm aquatic animals and other wildlife.507 For 

example, in Kentucky, when an oil company dumped fracking waste fluids into the fork of a 

stream, contaminating it with hydrochloric acid and other chemicals, ñthe discharges killed 

virtually all aquatic wildlife in a significant portion of the fork, including fish and 

invertebrates.ò508 According to scientists, the abrupt and persistent changes in post-fracking 

water quality resulted in toxic conditions.509 Several spills of fracking fluid from pipelines in 

Pennsylvania also resulted in significant fish kills.510 Recent studies using fluids produced by 

fracking to examine their impact on aquatic animals found that the fluids have significant 

negative effects on rainbow trout, even at greater than 100-fold dilutions.511 A similar study 

                                                 
503 Colborn, Theo, et al. 2011. Natural Gas Operations for a Public Health Perspective, 

Human and Ecological Risk Assessment 17:1039; Elliot, E.G. et al. 2016. A systematic 

evaluation of chemicals in hydraulic ïfracturing fluids and wastewater for reproductive and 

developmental toxicity. Journal of Exposure Science and Environmental Epidemiology 1ï10.   
504 Khadeeja Abdullah, Timothy Malloy, Michael K. Stenstrom & I. H. (Mel) Suffet. 

2016. Toxicity of acidization fluids used in California oil exploration, Toxicological & 

Environmental Chemistry.  
505 Id. 
506 Id. 
507 Colborn, T. et al. 2011. Natural gas operations from a public health perspective. 

Human and Ecological Risk Assessment 17: 1039-1056 at 1046.   
508 U.S. Fish and Wildlife Service, Office of Law Enforcement. 2009; Case at a Glance: 

U.S. v. Nami Resources Company, LLC, available at 

www.fws.gov/home/feature/2009/pdf/NamiInvestigation.pdf.   
509 Papoulias, D.M. and A.L. Velasco. 2013. Histopathological Analysis of Fish from 

Acorn Fork Creek, Kentucky, Exposed to Hydraulic Fracturing Fluid Releases. Southeastern 

Naturalist 12 (Special Issue 4):92ï111   
510 MIT Energy Initiative. 2011. The future of Natural Gas, An Interdisciplinary MIT 

study, available at http://energy.mit.edu/publication/future-natural-gas/.   
511 Yuhe He, et al. 2017. Effects on Biotransformation, Oxidative Stress, and Endocrine 

Disruption in Rainbow Trout (Oncorhynchus mykiss) Exposed to Hydraulic Fracturing 

Flowback and Produced Water. Environ. Sci. Technol. 2017, 51, 940ī947. DOI: 
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analyzed the impacts of fracking fluids on water fleas, and found exposure to fracking fluids 

caused a significant decline in reproduction and increased mortality.512 And another study found 

acute toxicity of zebrafish embryos from fracking fluid.513 

 

Further, studies have drawn a strong connection between the recent rise in fracking 

wastewater injection and increased earthquake rates.514 For example, the USGS has recognized 

that wastewater disposal from fracking is a ñcontributing factorò to the six-fold increase in the 

number of earthquakes in Oklahoma.515 Another recent study also found that wastewater 

injection is responsible for the dramatic rise in the number of earthquakes in Colorado and New 

Mexico since 2001.516 Wastewater injection has been scientifically linked to earthquakes of 

                                                 

10.1021/acs.est.6b04695; Tamzin A. Blewett, et al. 2017.The effect of hydraulic flowback and 

produced water on gill morphology, oxidative stress and antioxidant response in rainbow trout 

(Oncorhynchus mykiss), Nature: Scientific Reports. 7:46582. DOI: 10.1038/srep46582.   
512 Tamzin A. Blewett, et al. 2017. Sublethal and Reproductive Effects of Acute and 

Chronic Exposure to Flowback and Produced Water from Hydraulic Fracturing on the Water 

Flea Daphnia magna, Environ. Sci. Technol. 2017, 51, 3032ī3039. DOI: 

10.1021/acs.est.6b05179.   
513 Yuhe He, et al. 2017. Chemical and toxicological characterizations of hydraulic 

fracturing flowback and produced water. Water Research 114 (2017) 78-87.   
514 N. J. van der Elst et al., Enhanced Remote Earthquake Triggering at Fluid-Injection 

Sites in the Midwestern United States, 341 SCI. 164, 164-65 (2013); U.S. Geological Survey 

(USGS), Induced Earthquakes Raise Chances of Damaging Shaking in 2016 (Mar. 28, 2016), 

available at https://www2.usgs.gov/blogs/features/usgs_top_story/induced-earthquakes-raise-

chances-of-damaging-shaking-in-2016/.   
515 Sumy, D. F., et al. 2014. Observations of static Coulomb stress triggering of the 

November 2011 M5.7 Oklahoma earthquake sequence, J. Geophys. Res. Solid Earth, 119:1904ï

1923; USGS, 2014. Record Number of Oklahoma Tremors Raises Possibility of Damaging 

Earthquakes, available at http://www.usgs.gov/newsroom/article.asp?ID=3880.   
516 Rubinstein, J.L., et al. 2014. The 2001 ï Present Induced Earthquake Sequence in the 

Raton Basin of Northern New Mexico and Southern Colorado. Bulletin of the Seismological 

Society of America.   
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magnitude three and greater in several states: Arkansas,517 Colorado,518 Ohio,519 Oklahoma,520 

Texas,521 and New Mexico.522 And a recent study attributed wastewater injection from fracking 

operations to earthquakes in California.523 

 

And it is not just wastewater injection that can lead to earthquakesðthe practice of 

fracking itself has been found to contribute to seismic events.524 Even if the earthquakes that 

fracking directly generates are small, fracking could be contributing to increased stress in faults 

that leaves those faults more susceptible to otherwise naturally triggered earthquakes of greater 

magnitudes.525 Alaska is seismically active, and the impacts on this seismicity on the project area 

need to be projected and disclosed, along with potential leaks and spills that could contaminate 

water and soil. 

 

The water withdrawal from lakes for the use in fracking must be evaluated. Between 

2000 and 2014, the average water used for fracking a horizontal well increased from 177,000 

gallons to 4 million gallons.526 The substantial water withdrawals needed for fracking could 

                                                 
517 Soraghan, M. 2013. USGS, Okla. warn of more drilling-related earthquakes in State, 

E&E News, available at 
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519 Ohio Dept. of Nat. Resources, 2012. Executive Summary: Preliminary Report on the 
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cause fish mortality and low water levels in the project area, which could also harm birds like the 

yellow-billed loon and spectacled eiders. 

 

Fracking also increases the truck traffic associated with drilling because of the additional 

supplies needed. For example, a U.S. Government Accountability Office study found that up to 

1,365 truckloads can be required for the drilling and fracturing of a single well.527 This traffic 

will further exacerbate the numerous harms from truck traffic associated with the proposed 

action. 

 

 BLMôS ANALYSIS OF THE IMPACTS OF AN OIL AND GAS PROGRAM ON THE 

COASTAL PLAIN IS INA DEQUATE. 

Overall, and nearly universally, BLMôs analysis of the impacts of an oil and gas program 

on the exceptional resources of the Coastal Plain is inadequate. BLMôs analyses suffer time and 

again from a lack of baseline information that the agency has not taken the time and steps to 

obtain, the agencyôs reliance on documents looking at the impacts of oil and gas in other parts of 

the Arctic that are sufficiently different from the Coastal Plain such that the comparison is faulty, 

and results in an impacts analysis that over and over understates, misstates, or entirely fails to 

accurately or adequately describe the impacts of an oil and gas program. BLMôs analysis is so 

deficient that the agency must take substantial steps to gather information and adjust its 

approach, and must issue a revised draft EIS for public review and comment. We address distinct 

resources issues below to individually highlight the failings of BLMôs draft EIS. 

 

A. THE DEIS FAILS  TO PROVIDE A MEANIN GFUL DISCLOSURE OF 

ARCTIC REFUGE LEASINGôS IMPACTS ON GREENHOU SE GAS 

POLLUTION  AND CLIMATE CHANGE.  

 

BLMôs analysis of the greenhouse gas emissions and associated climate change impacts 

of leasing in the Arctic Refuge is flawed in several fundamental respects and therefore does not 

comply with NEPA. First, BLM fails to account for foreign oil consumption, which leads it to 

assert that the leasing action alternatives will result in only slightly higher greenhouse gas 

emissions than the No Action Alternative. Second, economic analyses show that near-total 

substitution for oil and gas production does not occur in the real world and is not a reasonable 

assumption. To the contrary, numerous studies show that every barrel of oil, and unit of gas, left 

undeveloped results in significant reductions in global oil and gas consumption with associated 

decreases in greenhouse gas pollution. Third, the DEIS fails to adequately analyze the impacts of 

methane emissions. Fourth, BLMôs DEIS does not analyze the black carbon emissions from 

Arctic Refuge drilling and their impacts. The DEIS also fails to evaluate the cumulative impacts 

of the proposed leasing. It relies on outdated information, improperly attempts to tier to other 

documents, contains unsupported conclusory assertions, and fails to consider the impact of the 

proposal on attaining the United Statesô greenhouse gas commitments or with staying within 

carbon budgets necessary for avoiding the worst impacts of climate change. Finally, the DEIS 

                                                 
527 U.S. Government Accountability Office, Oil and Gas: Information on Shale 

Resources, Development, and Environmental and Public Health Risks, GAO-12-732, at 33 

(2012).   



 

104 

 

misrepresents the economic impacts of the alternatives by failing to provide information to gauge 

the negative economic impacts associated with climate change.  

 

1. NEPA requires BLM to thoroughly and accurately analyze the potential 

consequences of Arctic Refuge leasing for the climate. 

 

It is well established that when an agency considers a decision that will result in 

greenhouse gas emissions, NEPA requires the agency to analyze and disclose the effects of these 

emissions, including emissions from fossil fuels that will be burned because they will be 

produced or delivered to market as a result of the agencyôs decision.528 Several courts have 

rejected agency findings of perfect or near-perfect fossil fuel substitution. For example, in 

WildEarth Guardians v. Bureau of Land Mgmt., the Tenth Circuit rejected BLMôs argument that 

it could ignore the climate effects of extracting coal in Wyomingôs Powder River Basin because 

if BLM had not issued the leases in question, demand would be met with coal from another 

source.529  BLMôs conclusion that replacement coal was available at a comparable price lacked 

support in the administrative record.530  Moreover, the court found BLMôs perfect substitution 

assumption ñirrationalò in part because it was ñcontrary to basic supply and demand 

principles.ò531   

 

                                                 
528 See, e.g., Sierra Club v. Fed. Energy Regulatory Commôn, 867 F.3d 1357, 1374 (D.C. 

Cir. 2017) (explaining that agency must ñeither quantify and consider the projectôs downstream 

carbon emissionsò or provide a detailed explanation of ñwhy it cannot do soò (emphasis added)); 

Ctr. for Biological Diversity v. Natôl Highway Traffic Safety Admin., 538 F.3d 1172, 1217 (9th 

Cir. 2008) (requiring NHTSA to consider effect of greenhouse gas emissions under automotive 

fuel efficiency rule); Mid States Coal. for Progress v. Surface Transp. Bd., 345 F.3d 520, 549-50 

(8th Cir. 2003) (requiring agency to disclose effects of burning coal transported on proposed rail 

line); Montana Envtôl Info. Ctr. v. U.S. Office of Surface Mining, 274 F. Supp. 3d 1074 (D. 

Mont. 2017) (requiring agency to assess effects of greenhouse gas emissions from mine 

expansion). 
529 870 F.3d 1222, 1234 (10th Cir. 2017).   
530 Id. at 1235 (ñThe blanket assertion that coal would be substituted from other sources, 

unsupported by hard data, does not provide ñinformation sufficient to permit a reasoned choiceò 

between the preferred alternative and no action alternative.ò).   
531 Id. at 1236; See also Mid States Coalition for Progress v. Surface Transportation 

Board, 345 F.3d 520, 549 (8th Cir. 2003) (noting that the agencyôs argument that ñthe demand 

for coal will be unaffected by an increase in availability and a decrease in priceò was ñillogical at 

best.ò); Montana Environmental Information Center v. U.S. Office of Surface Mining, 274 

F.Supp.3d 1074, 1098 (D. Mont. Aug. 14, 2017) (rejecting an agencyôs contention that any coal 

not produced from a mine expansion would be replaced by coal produced elsewhere, calling it 

ñillogicalò and concluding that it ñplaces the [agencyôs] thumb on the scale by inflating the 

benefits of the action while minimizing its impactsò); High Country Conservation Advocates v. 

U.S. Forest Service, 52 F. Supp. 3d 1174, 1197-98 (D. Colo. 2014) (same with respect to coal 

mining approval). 
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Although a cost-benefit analysis is not necessarily the ideal or exclusive method for 

assessing contributions to an adverse effect as enormous and potentially catastrophic as climate 

change, a tool to determine the costs of carbon pollution has been developed by the Interagency 

Working Group on Social Cost of Greenhouse Gases.532 The Interagency Working Group has 

produced estimates for the social cost of carbon in order to ñallow agencies to incorporate the 

social benefits of reducing carbon dioxide (CO2) emissions into cost-benefit analyses of 

regulatory actions.ò533 The working group presented values for social costs from 2010 to 2050, 

assuming discount rates of 5 percent, 3 percent, 2.5 percent and the 95th percentile of the 3 

percent discount rate.534 These values range from $10 to $212 (in 2007 dollars per metric ton of 

carbon dioxide),535 and can help in analyzing the costs imposed by the net greenhouse gas 

emissions that might eventually result from development, especially where BLM monetizes the 

purported economic benefits of the project.536 However, studies have demonstrated that the 

numeric value assigned to the social cost of carbon vastly underestimates the true cost.537
 The 

social cost of carbon is therefore a minimum value. 

 

All of these sources point to BLMôs duty under NEPA to perform a thorough and 

accurate accounting of Refuge leasingôs greenhouse gas emissions and their environmental 

effects. The DEIS does not fulfill BLMôs obligations, as explained below. 

 

2. The DEIS fails to account for foreign oil consumption and suffers from other 

flaws. 

 

BLMôs analysis of greenhouse gas emissions relies on a misuse of the MarketSim model 

that drastically underestimates the greenhouse gas (GHG) pollution that will result from oil and 

gas leasing in the Arctic Refuge. One of the flaws in BLMôs use of the model is its assumption 

that Arctic Refuge drilling will only affect the U.S. market for oil, rather than the global market. 

 

                                                 
532 Environmental Protection Agency (EPA), EPA Fact Sheet, SOCIAL COST OF CARBON 

(2015). On March 28, 2017, President Trump directed the Office of Information and Regulatory 
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negative discount rate. See M. Fleurbaey & S. Zuber, Climate Policies Deserve a Negative 

Discount Rate, 13 CHI. J. INTôL LAW 565, 585-86 (2013). 
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The draft EIS purports to assess the GHG pollution that will result from extracting and 

burning Arctic Refuge oil in a section called ñIndirect GHG Emissions from Future 

Development.ò538 The draft EIS states that the analysis is based on the MarketSim model that the 

Bureau of Ocean Energy Management (BOEM) has developed.539 According to BLM, BOEM 

applied MarketSim methodology to the Arctic Refuge to calculate the change in demand for oil, 

and therefore the increase in GHG pollution, from Arctic Refuge drilling. BOEMôs calculations 

of the change in U.S. demand lead to either a 3.4- or a 3.9-percent increase in U.S. oil 

consumption if Arctic Refuge drilling goes forward.540 

 

Unfortunately, BLM has deprived the public of the opportunity to meaningfully comment 

on the GHG analysis by hiding the calculations that led to these numbers in a white paper that is 

not part of the draft EIS and is not publicly available.541 What BLM does make clear, however, is 

that the calculations are based on changes in U.S. demand for oil, despite the fact that ñpetroleum 

is obviously a global commodity.ò542 The choice to exclude foreign markets greatly skews the 

results of the analysis to make the GHG consequences of Arctic Refuge drilling appear much 

less significant than they are. BLM claims that the MarketSim model on which it relies only 

models changes in US demand: ñ[t]he MarketSim model considers only the US supply and 

demand for petroleum; thus, the accuracy of the change (increase) in petroleum demand 

estimated from MarketSim projections is limited, given its scope is just the US market.ò543 This 

is not true. ñMarketSim models oil as a global market with supply and demand specified 

separately for the U.S. and the rest of the world.ò544 BOEM in fact used MarketSimôs global 

market capabilities when it calculated the GHG pollution from the 2017ï2022 Five Year Plan for 

offshore oil and gas in 2016.545 When BOEM modeled the true global market effect, rather than a 

falsely-created U.S. market effect, it found that, for each barrel of U.S. oil left undeveloped, 

global oil consumption would go down by about half a barrel. In the context of the 2017-2022 

Five Year Plan, BOEM estimated that this reduction in foreign oil consumption is highly 

significant, amounting to roughly 50 percent of BOEMôs estimated oil OCS production in those 

scenarios. According to BLM, the proposed Arctic Refuge drilling is expected to result in the 

                                                 
538 DEIS vol. 1 at 3-7ï3-9. 
539 DEIS vol. 1 at 3-7. 
540 DEIS vol. 1 at 3-7. 
541 See DEIS vol. 1 at 3-7, citing for its calculations BOEM 2018a, ñMarket Substitutions 

and Greenhouse Gas Downstream Emissions Estimates for BLMôs Coastal Plain Project. Bureau 

of Ocean Energy Management, white paper. Sterling, VA.ò 
542 DEIS vol. 1 at 3-7. 
543 Id. 
544 Industrial Economics, Inc. 2015. Consumer Surplus and Energy Substitutes for OCS 

Oil and Gas Production: The 2015 Revised Market Simulation Model (MarketSim). U.S. 

Department of the Interior, Bureau of Ocean Energy Management. OCS Study BOEM 2015-054, 

https://www.boem.gov/Market-Simulation-Model/. 
545 E. Wolvovsky & W. Anderson, Oil and Natural Gas: Potential Lifecycle Greenhouse 

Gas Emissions and Social Cost of Carbon, BOEM Report 2016-065 (Nov. 2016), 

https://www.boem.gov/OCS-Report-BOEM-2016-065/. 

https://www.boem.gov/Market-Simulation-Model/
https://www.boem.gov/OCS-Report-BOEM-2016-065/
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production of between 1.5 and 10 BBO.546 Removing this oil from the global market could 

therefore result on a reduction of between .75 and 5 BBO, with corresponding reductions on 

GHG pollution. 

 

The mechanism for this reduction in foreign oil consumption is clear. An increase of X 

BBO of imports to the United States under the No Action Alternative is by definition a decrease 

of X BBO of supply for the rest of the world, which will in its turn decrease oil consumption, 

and hence GHG pollution, outside the United States. Oil market analysis conducted by the 

Stockholm Environment Institute (SEI), and consistent with BOEMôs own internal MarketSim 

parameters, has previously confirmed that this reduction in global oil consumption could be 

around 50 percent of the decrease in rest-of-world supplyða highly significant portion of the 

carbon accounting for the project.547 

 

As summarized by experts at SEI: 

 

The oil market is also highly global, with oil readily traded among countries, and 

substantial infrastructure in place to do so. The U.S. both imports and exports oil, 

and world and domestic oil prices very closely track each other (U.S. EIA 2016).  

For this reason, we expect that changes in U.S. oil production would affect an 

integrated global oil market, an assumption also made by many other analysts that 

have looked at changes in U.S. oil supply (Bordoff and Houser 2015; Rajagopal 

and Plevin 2013; Allaire and Brown 2012; Metcalf 2007; IEc 2012). Though in the 

past the oil market could be strongly influenced by cartel behavior among a small 

number of producers, many analysts now see the market as more likely to behave 

competitively (The Economist 2016; U.S. EIA 2016), meaning that increases or 

decreases in supply do translate into shifts in prices and, in turn, consumption.548 

 

As noted above, the Interagency Working Group on Social Cost of Greenhouse Gases has 

developed a tool to determine the costs of GHG pollution.549 BLMôs decision not to apply this 

                                                 
546 DEIS vol. 1 at 3-7. 
547 P. Erickson, U.S. Again Overlooks Top CO2 Impact of Expanding Oil Supply . . . But 

That Might Change, Stockholm Environment Institute (Apr. 30, 2016); P. Erickson & M. 

Lazarus, Would constraining US fossil fuel production affect global CO2 emissions? A case 

study of US leasing policy, CLIMATIC CHANGE (2018); P. Erickson & M. Lazarus, How limiting 

oil production could help California meet its climate goals, Stockholm Environment Institute 

(2018). 
548 P. Erickson & M. Lazarus, How would phasing out US federal leases for fossil fuel 

extraction affect CO2 emissions and 2°C goals?, Stockholm Environment Institute, Working 

Paper No. 2016-2 at 23 (2016) (Erickson & Lazarus, How would phasing out US federal leases 

for fossil fuel extraction affect CO2 emissions and 2°C goals?). 
549 Environmental Protection Agency (EPA), EPA Fact Sheet, SOCIAL COST OF CARBON 

(2015). On March 28, 2017, President Trump directed the Office of Information and Regulatory 

Affairs to revisit the metric, but he did not rule out its use in the future. See Exec. Order No. 
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tool or another tool to assess the costs of Arctic Refuge GHG pollution550 artificially skews 

BLMôs analysis to make Refuge drilling look less harmful. An accurate estimate of net carbon 

emissions resulting from the proposed action is a prerequisite for applying a social cost of carbon 

analysis. A complete and accurate assessment of the costs of Arctic Refuge drillingôs impacts on 

the climate is even more essential to a reasoned decision because BLM takes into account the 

potential economic benefits of the project. For example, it states that total taxes and royalties 

from Arctic Refuge drilling would amount to approximately $104.6 million.551 It is arbitrary for 

the agency to quantify certain economic benefits of Arctic Refuge drilling (and allude to others) 

without accurately disclosing the social cost of its likely carbon emissions.552 

 

BLMôs justification for its failure to utilize the social cost of carbon (or otherwise 

quantify the cost of carbon emissions) is arbitrary and capricious.  In Appendix F, the agency 

claims that a) current protocols do not require applying the social cost of carbon metric to the 

DEIS; b) NEPA does not require cost-benefit analysis; c) that the DEIS does, in fact, analyze 

non-monetary impacts from carbon emissions; d) that this approach is justified because it is 

easier to understand; and e) that, regardless, the social cost of carbon is flawed.553  As an initial 

matter, BLM cannot hide behind the fact that current protocols do not require a particular social 

cost of carbon metric or that prior guidance on the Interagency Working Groupôs social cost of 

carbon metric has been retracted. That metric remains a readily available means of analyzing a 

potentially significant impact. (Indeed, it is worth noting that BLM used estimates of the social 

cost of carbon in NEPA reviews prior to release of the Interagency Working Groupôs protocol in 

2010.554) Additionally, BLM cannot justify its omission of social cost by simply claiming that 

they chose a different methodology.  The DEIS provides no meaningful quantitative analysis of 

the social cost of GHG pollution, despite quantifying the economic benefits of the program 

leading to such pollution. 

 

BLM further attempts to dismiss its failure to analyze costs by claiming that ñ[a]ny 

increased economic activity that is expected to occur with the proposed action is simply an 

economic impact, rather than an economic benefitò and that ñ[s]ome people may perceive 

increased economic activity as a ópositiveô impact . . . whereas another person may view 

increased economic activity as negative or undesirable.ò555 This rhetorical sleight of hand does 

not dispel the fact that BLM has failed to quantify the economic impacts of carbon emissions as 

part of its accounting for the economic impacts of the Coastal Plain oil and gas leasing 

program.  BLM is choosing to quantify the benefits of the leasing program but failing to 

                                                 

13,783, § 5(b), 82 Fed. Reg. at 16,095-96; see also H. Hess, OIRA Works Quietly on Updating 

Social Cost of Carbon, GREENWIRE (June 15, 2017). 
550 DEIS vol. 1 at 3-9. 
551 DEIS vol. 1 at 3-236. 
552 See Mont. Envtl. Info. Ctr., 274 F.Supp.3d at 1098; High Country Conservation 

Advocates, 52 F. Supp. 3d at 1190ï93. 
553 DEIS vol. 2 Appendix at F-2-F-4. 
554 See Bristlecone Alliance, et al., 179 IBLA 51, 87 2010 WL 2345539 at *31 (Apr. 14, 

2010). 
555 DEIS vol. 2 Appendix F at F-3. 
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accurately quantify the costs from carbon emissions.556 In other words, the agency has 

functionallyðand impermissiblyð chosen to set the costs of those emissions at zero.557 

 

Moreover, any claim by BLM that its decision-making does not turn on the purported 

economic benefits of leasing is contradicted by BLM and Interiorôs own statements to the public. 

For example, a recent BLM press release titled ñTHEY SAID IT COULDNôT BE DONE: 

TRUMP ADMIN DOMINATES WITH BILLION-DOLLAR OIL AND GAS SALEò expressly 

touts lease sale revenues as evincing the success of the Trump Administrationôs ñEnergy 

Dominanceò policies.558  Indeed, with regard to Coastal Plain leasing, then Secretary of Interior 

Ryan Zinke stated in December 2018, ñAn energy-dominant America starts with an energy-

dominant Alaska, and among the scores of accomplishments we have had at Interior under 

President Donald J. Trump, taking these steps toward opening the 1002 section of Alaska's North 

Slope stands out among the most impactful toward bolstering America's economic strength and 

security.ò559    

 

Quantifying the downstream emissions from the proposed leasing here does not in itself 

provide a sufficient description of the severity and magnitude of the impacts that will result from 

those emissions. Moreover, it does not provide the public with a meaningful basis for 

understanding the total ñeconomic impactò of the proposed leasing.  

 

3. Economic Analyses Show that Near-Perfect Substitution Is Not a Reasonable 

Assumption. 

 

BLM asserts that the No Action Alternative would result in only 3.4 to 3.9 percent less 

demand for oil, and therefore GHG pollution, than the action alternatives.560 The assumption is 

that the other 96 percent of forgone Arctic Refuge oil would be replaced by other production that 

                                                 
556 See High Country Conservation Advocates, 52 F. Supp. 3d at 1190-93. 
557 Id.; see also Ctr. For Biological Diversity v. Natôl Highway Traffic Safety Admin., 538 

F.3d 1172, 1200 (9th Cir. 2008). 
558 Press Release, Bureau of Land Mgmt., ñThey Said It Couldnôt Be Done: Trump 

Admin Dominates with Billion-Dollar Oil and Gas Saleò (Sept. 7, 2018), available at 

https://www.blm.gov/press-release/they-said-it-couldnt-be-done-trump-admin-dominates-billion-

dollar-oil-and-gas-sale; DOI Press Release, "Energy Revolution Unleashed: Interior Shatters 

Previous Records with $1.1 Billion in 2018 Oil and Gas Lease Sales" (Feb. 6, 2019), available at 

https://www.doi.gov/news/energy-revolution-unleashed-interior-shatters-previous-records-11-

billion-2018-oil-and-gas; DOI Press Release, "They Said It Couldnôt Be Done:Trump Admin 

Dominates with Billion-dollar Oil and Gas Sale" (Sept. 6, 2018), available at 

https://www.doi.gov/pressreleases/they-said-it-couldnt-be-done-trump-admin-dominates-billion-

dollar-oil-and-gas-sale. 
559 ñBLM Alaska Releases Draft Environmental Impact Statement for the Coastal Plain 

Oil and Gas Leasing Program,ò DOI Press Release (Dec. 20, 2018), available at 

https://www.doi.gov/pressreleases/blm-alaska-releases-draft-environmental-impact-statement-

coastal-plain-oil-and-gas. 
560 DEIS vol. 1 at 3-7. 

https://www.blm.gov/press-release/they-said-it-couldnt-be-done-trump-admin-dominates-billion-dollar-oil-and-gas-sale
https://www.blm.gov/press-release/they-said-it-couldnt-be-done-trump-admin-dominates-billion-dollar-oil-and-gas-sale
https://www.doi.gov/news/energy-revolution-unleashed-interior-shatters-previous-records-11-billion-2018-oil-and-gas
https://www.doi.gov/news/energy-revolution-unleashed-interior-shatters-previous-records-11-billion-2018-oil-and-gas
https://www.doi.gov/pressreleases/blm-alaska-releases-draft-environmental-impact-statement-coastal-plain-oil-and-gas
https://www.doi.gov/pressreleases/blm-alaska-releases-draft-environmental-impact-statement-coastal-plain-oil-and-gas
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would only happen if Arctic Refuge production does not happen.561 However, by excluding one 

of the largest factors in its analysis (non-domestic oil consumption), BLM presents a misleading 

view of the impacts of its action. Artificially limiting its analysis and not fully reporting the 

findings of the model it relies on allows BLM to irrationally conclude that increased oil 

production from the Arctic Refuge would lead to only a negligible increase in emissions over the 

No Action Alternative.  

 

Numerous analyses show that near-perfect substitution for oil and gas production simply 

does not occur in the real world and is not a reasonable assumption. Oil and gas production 

operates in a global market where changes in U.S. production translate into shifts in global 

prices, global consumption, and associated GHG pollution. All other things being equal, analyses 

show that increasing U.S. oil and gas production lowers oil prices and increases global 

consumption, while leaving U.S. oil and gas undeveloped increases oil prices and decreases 

global consumption. In short, every barrel of oil and unit of gas that is left undeveloped results in 

a reduction in global oil and gas consumption with associated decreases in GHG pollution, as 

detailed below. 

 

A comprehensive analysis of the GHG consequences of ending new oil leasing on U.S. 

federal lands and waters, and avoiding renewal of existing leases for resources that are not yet 

producing, found that ceasing new oil leasing would result in a large GHG and climate benefit.562 

Like BLMôs analysis, this study accounted for the effects of substitution by other fuels for the oil 

that would be forgone by ending new leasing. The study estimated that for each unit (QBtu) of 

federal oil production cut, other oil supplies would substitute for about half a unit (0.56 QBtu) 

and net oil consumption would drop by nearly half a unit (0.44 QBtu). Additionally, about half 

of that drop in consumption (0.22 Qbtu) would be replaced by a mix of oil substitutes (such as 

biofuels or electricity, which SEI estimates to have 85 percent the carbon intensity of oil).563 In 

short, every barrel of federal oil left undeveloped would result in nearly half a barrel reduction in 

net oil consumption, with associated reductions in GHG pollution. The analysis estimated that 

ending new federal oil leasing would reduce 2030 global CO2 emissions from oil consumption 

by 54 million metric tons of CO2, with an increase in CO2 emissions from other fuels of 23 

million metric tons of CO2, for a net emissions benefit of 31 million metric tons of CO2.
564 The 

analysis recommended that ñpolicy-makers should give greater attention to measures that slow 

the expansion of fossil fuel supplies.ò565 

 

An analysis of the effects of removing subsidies for U.S. oil and gas production found 

that decreases in the U.S. oil and gas supply would result in substantial decreases in global oil 

                                                 
561 DEIS vol. 1 at 3-7. 
562 See generally Erickson & Lazarus, How would phasing out US federal leases for 

fossil fuel extraction affect CO2 emissions and 2°C goals? 
563 Id. at 24. 
564 Id. at 25. 
565 Id. at 1. 
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and gas consumption.566 In the case of oil, the model estimated that a decrease of 600,000 barrels 

per day in U.S. oil supply, resulting from a drop in U.S. oil production due to subsidy removal, 

would lead to a decrease in global oil consumption of 300,000 to 500,000 barrels per day.567 In 

the model, the decreased U.S. oil supply is only partially replaced by other sources of U.S., 

OPEC, and other rest-of-world supply. In short, each U.S. barrel not developed would result in a 

net reduction in global oil consumption of 0.5 barrels to 0.8 barrels.568 Similarly, for natural gas, 

a 1.06 to 1.32 Tcf per year decrease in U.S. natural gas supply would lead to a net reduction in 

global gas consumption of 0.94 to 1.06 Tcf per year,569 which translates into a net reduction in 

global gas consumption of 0.7 to 1 unit for each unit of U.S. natural gas left undeveloped. 

 

An analysis by experts at Columbia University and the Rhodium Group on the effects of 

lif ting U.S. crude oil export restrictions shows that U.S. oil production affects global crude oil 

prices,570 which is only possible if there is not perfect substitution. As illustrated in Figure 23 of 

the study, when U.S. crude oil exports are permitted, as they were by the lifting of the crude oil 

export ban in December 2015, all modeling groups agreed that the international oil market will 

respond to changes in U.S. production.571 Specifically, all modeling groups projected that global 

crude prices will decrease as U.S. production increases, resulting in an increase in global crude 

oil demand: ña 1.2 million b/d increase in U.S. production due to removing current export 

restrictions could result in anywhere between a 0 and 1 million b/d increase in global crude 

demand.ò572 This study demonstrates that crude oil is sold and consumed in a global market, 

where increasing U.S. supply increases global consumption and results in more greenhouse gas 

pollution. 

 

In sum, numerous scientific and economic analyses show that the assumption of near-

perfect substitution for U.S. oil and gas production is unfounded and unreasonable, and 

dramatically misrepresents the significant greenhouse gas and climate impacts from oil and gas 

leasing. 

 

4. The DEIS Fails to Properly Evaluate the Climate Change Impacts Related to 

Methane Emissions 

 

The DEIS estimates the direct emissions of methane (CH4) that will occur due to leakage 

during oil and gas production from the Coastal Plain for the increment of production associated 

                                                 
566 See generally G. Metcalf, The Impact of Removing Tax Preferences for U.S. Oil and 

Gas Production, Council on Foreign Relations (Aug. 2016); see also P. Erickson, Rebuttal: Oil 

SubsidiesðMore Material for Climate Change Than You Might Think, Council on Foreign 

Relations (Nov. 2, 2017).  
567 Metcalf at 16, Tbl. 2. 
568 Id.  
569 Id. at 17, Tbl. 3. 
570 See generally J. Bordoff & T. Houser, Navigating the U.S. Oil Export Debate (Jan. 

2015). 
571 Id. at 42, Fig. 23. 
572 Id. at 57. 
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with only with the increased demand stimulated by the Coastal Plain. The DEIS calculates this 

estimate by using data from the U.S. EPA  Inventory of US Greenhouse Gas Emissions and 

Sinks 1990-2016 (2018). The DEIS asserts that the EPA inventory data shows that ñthe EPA 

estimate of methaneôs GHG contribution from petroleum production processes represents on the 

order of 5 percent of the CO2e contribution from the nationwide petroleum and natural gas 

combustion.ò573 In other words, BLM apparently took EPAôs estimates for total methane 

released from petroleum production systems in the U.S., which EPA presents in the inventory in 

the form of carbon dioxide equivalency, and divided that number by EPAôs estimates for total 

greenhouse gas emissions from U.S. combustion of oil and natural gas ð which is almost 

entirely CO2 emissions, also expressed by EPA in the form of carbon dioxide equivalency.574 The 

DEIS then asserts that, based on this general ratio of emissions from production to emissions 

from combustion, the methane emissions associated  with producing the increment of Coastal 

Plain oil and gas reflecting increased demand due to the Coastal Plain program will be 5% of the 

emissions from downstream combustion of that increment.575 As detailed below, BLM has failed 

to take a hard look at the methane emissions by ignoring obviously relevant factors, and thereby 

underestimating the total emissions, and by totally failing to consider the relevant timeframe for 

assessing the global warming potential of the additional methane that will be added to the 

atmosphere as a result of the Coastal Plain program. As a result of these errors, BLM has failed 

to adequately consider the impacts of its proposed actions on climate change.  

a. The DEIS Underestimates Methane Emissions  

 

The DEIS underestimates methane emissions by failing to address or account for 

available scientific information indicating that the EPA inventory emissions estimates on which  

BLM relies vastly underestimate emissions. As described above, the estimate of methane 

emissions from the proposed Coastal Plain program in the DEIS is calculated using data from the 

U.S. EPA Inventory of US Greenhouse Gas Emissions and Sinks 1990-2016 (April 2018). 

Recent scientific science published in June of 2018 indicates that the magnitude of methane 

leakage in 2015 from oil and gas supply chain emissions were about 60% higher than the U.S. 

Environmental Protection Agency inventory estimate for that year.576 The study suggests that 

this discrepancy exists because current EPA inventory methods miss emissions that occur during 

abnormal operating conditions. The study used ground-based, facility-scale measurements and 

validated them with aircraft observations in areas accounting for ~30% of U.S. gas production. A 

When scaled up nationally, the facility-based estimate of 2015 supply chain emissions was 13 ± 

                                                 
573 DEIS at 3-8 to 3-9.  
574 BLM does not provide any explanation of how it calculated the 5%, nor any citation to 

specific portions of the EPA inventory, so the public must guess how BLM used the data in 

EPAôs 655-page inventory to calculate this 5% estimate.   
575 DEIS vol. 1 at 3-9.  
576 R.A. Alvarez et al., Assessment of methane emissions from the U.S. oil and gas 

supply chain, Science, Vol. 361, Issue 6398  (July 13, 2018),  pp. 186-188, DOI: 

10.1126/science.aar7204. The EPA inventory estimates for years 2015 and 2016 are similar. See 

U.S. EPA Inventory of U.S. Greenhouse Gas Emissions and Sinks 1990-2016 (2018) at 3-69 to 

3-70 and 3-79.  
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2 teragrams per year, equivalent to 2.3% of gross U.S. gas production. Notably, NOAA scientists 

co-authored the study. One of the co-authors, Jeff Peischl, a Cooperative Institute for Research in 

Environmental Sciences (CIRES) scientist working in NOAAôs Chemical Sciences Division 

stated that: "This study provides the best estimate to date on the climate impact of oil and gas 

activity in the United StateséIt's the culmination of 10 years of studies by scientists across the 

country, many of which were spearheaded by CIRES and NOAA.ò577 Despite the obvious 

significance of this credible study to the assumptions in the DEIS, BLM totally fails to consider 

it. As a result, the DEIS significantly underestimates the methane emissions from the proposed 

Coastal Plain oil and gas program.  

b. The DEIS Fails to Disclose and Consider the Timeframe for Global Warming 

Potential it Uses to Estimate Methane Emissions 

 

Global Warming Potential (ñGWPò) is a concept that is critical to understanding any 

estimate of methane emissions made for the purpose of assessing climate change impacts. Global 

Warming Potential is the accumulated radiative forcing within a specific time frame caused by 

emitting 1 kilogram (kg) of the gas in question, relative to 1 kg of CO2.
578 In simpler terms, it is a 

ratio of how much atmospheric warming a given greenhouse gas will cause over a specified 

number of years compared to the same mass of carbon dioxide. The Global Warming Potential of 

methane is very different depending on whether the timeframe considered is 20 years or 100 

years because methane is very short-lived compared to carbon dioxide, but is much more 

powerful in terms of its capacity to trap heat in the atmosphere. The GWP for methane when 

considering a 100 year timeframe ranges from 28 to 36.579 In contrast, the GWP for methane 

when considering a 20 year timeframe to examine the impact of the emissions is 84-87.580 The 

GWP for CO2 for any timeframe is always 1. Notably, the DEIS makes no mention of this 

concept whatsoever in its discussion of methane. 

 

                                                 
577 University of Colorado at Boulder, New study finds US oil and gas methane emissions 

60 percent higher than estimated, (Jun. 21, 2018) https://phys.org/news/2018-06-oil-gas-

methane-emissions-percent.html.  
578 See, e.g., U.S. EPA Inventory of US Greenhouse Gas Emissions and Sinks 1990-2016 

(2018) at 1-8.  
579  See U.S. EPA, Understanding Global Warming Potentials, 

https://www.epa.gov/ghgemissions/understanding-global-warming-potentials#Learn%20why 

(last accessed January 16, 2019); see also U.S. EPA Inventory of US Greenhouse Gas Emissions 

and Sinks 1990-2016 (2018) at 1-10, Table 1-3, showing range of 100 year GWPs from 

assessment reports.   The 2018 US EPA Inventory uses a 100-year GWP for methane of 25, the 

number from the IPCCôs 2007 Assessment Report, due to reporting requirements associated with 

the international agreements around climate change, but acknowledges that more recent 

Assessment Reports have updated that estimate.   See id. at 1-9 to 1-10.    
580  See U.S. EPA, Understanding Global Warming Potentials, 

https://www.epa.gov/ghgemissions/understanding-global-warming-potentials#Learn%20why 

(last accessed January 16, 2019).  

https://phys.org/news/2018-06-oil-gas-methane-emissions-percent.html
https://phys.org/news/2018-06-oil-gas-methane-emissions-percent.html
https://www.epa.gov/ghgemissions/understanding-global-warming-potentials#Learn%20why
https://www.epa.gov/ghgemissions/understanding-global-warming-potentials#Learn%20why
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The US EPA Inventory uses the GWPs for the 100-year time frame only. Consequently, 

the calculations in the DEIS present methane emissions only in terms of the equivalence to CO2 

over a 100-year timeframe. If the DEIS also considered the climate change impacts of its actions 

over a shorter time frame, and calculated the methane emissions in light of the GWP for a 20 

year timeframe, the methane emissions, expressed in CO2 equivalents, would be approximately 

2.7 times greater than the amount presented in the DEIS. Notably, EPA itself makes clear that 

the use of the 100-year timeframe in its inventory is based on a political agreement between 

nations to standardize how emissions are reported under the United Nations Framework 

Convention on Climate Change, and that other time horizons are available.581 BLM itself has at 

times considered the 20-yr GWP in addition to the 100-yr GWP.582 

 

Although the DEIS provides no explanation, BLM appears to have calculated the 5% 

figure it provides by taking the U.S. EPA Inventory figures for 2016 methane emissions from 

U.S. petroleum systems and natural gas systems, reported in MMT CO2 eq using a 100-year time 

frame GWP, and divided that number by the 2016 CO2 emissions from US combustion of oil and 

gas. Though the main body of the EPA inventory report provides its estimates using a 100-yr 

GWP for methane of 25 to accord with international framework reporting consistency 

requirements, it appears that BLM adjusted the methane emissions to reflect a 100-yr GWP of 

about 31, to be consistent with the methane GWP of 28-34 from the more recent 2014 IPCC 

assessment.583 Applying the same rationale the DEIS appears to employ, but with the 20 year 

GWP for methane,  the resulting ratio of US methane emissions from production to US CO2 

emissions from combustion would be about 14% instead of 5%.584 Furthermore, taking into 

                                                 
581 See W. Org. of Res. Councils v. U.S. Bureau of Land Mgmt., No. CV 16-21-GF-BMM, 

2018 WL 1475470, at *15 (D. Mont. Mar. 26, 2018), appeal dismissed, No. 18-35836, 2019 WL 

141346 (9th Cir. Jan. 2, 2019) (ñEPA based its use of the 100-year time horizon on a political 

agreement between nations rather than on science.ò); U.S. EPA Inventory of US Greenhouse Gas 

Emissions and Sinks 1990-2016 (2018) at 1-8 (ñParties to the UNFCCC have also agreed to use 

GWPs based upon a 100-year time horizon, although other time horizon values are available.ò).  
582 See, e.g., W. Org. of Res. Councils v. U.S. Bureau of Land Mgmt., No. CV 16-21-GF-

BMM, 2018 WL 1475470, at *15 (D. Mont. Mar. 26, 2018), appeal dismissed, No. 18-35836, 

2019 WL 141346 (9th Cir. Jan. 2, 2019) (ñThe Miles City PRMP and FEIS included estimates 

based on the 20-year time horizon.)   
583 The US EPA Inventory provides an estimate for 2016 of 38.6 MMT CO2eq (100-yr 

methane GWP of 25) for methane from US petroleum systems (production), 163.5 MMT CO2eq 

(100-yr methane GWP of 25) for methane from US natural gas systems (production), and 4966 

MMT CO2eq for CO2 emissions from US combustion of oil and gas. Adjusting the methane 

figures for a 100 yr GWP of 31 instead of 25, by multiplying them by 31/25,  would result in 

estimates of  47.8 MMT CO2eq (100-yr methane GWP of 31) and 202.7 MMT CO2eq for 

petroleum and gas systems respectively, for a total of 47.8  + 202.7 = 250.5 MMT CO2eq (100-yr 

methane GWP of 31). The resulting ratio of US methane emissions from production to US CO2 

emissions from combustion is then 250.5 / 4966 =  0.05 = 5%.  
584 Converting the US EPA Inventory estimates for 2016 of 38.6 MMT CO2eq (100-yr 

methane GWP of 25) for methane from US petroleum systems (production), 163.5 MMT CO2eq 

(100-yr methane GWP of 25) for methane from US natural gas systems (production) for a 20 ïyr 
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account the reality evinced by the Alvarez et al. study that actual oil and gas production methane 

emissions are 60% higher than EPAôs methane estimates, the resulting ratio would be 22.4% 

instead of 5% when consider the 20-yr GWP.   

 

By ignoring the importance of GWP timeframe entirely, the DEIS has failed to take a 

hard look at the impacts of methane from the Coastal Plain program. The impacts of increased 

methane emissions over a timeframe of 20 years are highly relevant in particular in light of the 

most recent report from the IPCC, which concluded that significant emissions reduction are 

necessary by 2030 to avoid the most devastating impacts of climate change as discussed in detail 

below. In particular, deep reductions of methane and other short-lived GHG emissions are 

required to limit global warming to 1.5°C with no or limited overshoot (at least 35% reductions 

in both methane and black carbon by 2050 relative to 2010).   

 

5. BLM fails to account for black carbon emissions 

 

BLM also fails to estimate black carbon emissions from Arctic Refuge drilling, despite 

the fact that our groups provided detailed information about black carbon and its impacts in our 

scoping comments. According to EPA, black carbon ñis now recognized as an important climate-

forcing agent with particular impact on the arctic region.ò585 Black carbon, or more colloquially, 

ñsoot,ò is comprised of ñsmall dark particles that remain after incomplete combustion of fossil 

fuel or biomass.ò586 Black carbon ñdarkens the surfaceò of snow and ice, ñdirectly absorbing 

light [and] reducing the reflectivity (óalbedoô) of snow and ice,ò both of which ñare widely 

understood to lead to climate warming.ò587 EPA has found that this increased absorption of solar 

radiation is a significant contributor to local warming, and importantly, to the hastening of snow 

and ice melt, and that ñ[s]ensitive regions such as the Arctic . . . are particularly vulnerable to the 

warming and melting effects of [black carbon].ò588 Indeed, ñ[s]tudies have shown that [black 

carbon] has especially strong impacts in the Arctic, contributing to earlier spring melting and sea 

                                                 

methane GWP of 84-87, by multiplying by 86/25, yields estimates of 132.8  MMT CO2eq (20-yr 

methane GWP of 86) for methane from US petroleum systems (production), and 562.4 MMT 

CO2eq (20-yr methane GWP of 86)  for methane from US natural gas systems, for a total of 

132.8+562.4 = 695.2 MMT CO2eq (20-yr methane GWP of 86). The ratio of  US methane 

emissions from production to US CO2 emissions from combustion is then 695.2 / 4966 =  0.14 = 

14%. 
585 EPA Region 10, Response to Comments for Outer Continental Shelf Permit to 

Construct and Title V Air Quality Operating Permit, Conical Drilling Unit Kulluk at 121 (Oct. 

21, 2011). 
586 Rao, R. and J.H. Somers. Undated. Black Carbon as a Short-Lived Climate Forcer: A 

Profile of Emission Sources and Co-Emitted Pollutants. Environmental Protection Agency. 

https://www3.epa.gov/ttnchie1/conference/ei19/session5/rao.pdf.  
587 EPA, REPORT TO CONGRESS ON BLACK CARBON at iii, xxviii, 3, 17 (Mar. 2012). 
588 Id. at iii, 18. 

https://www3.epa.gov/ttnchie1/conference/ei19/session5/rao.pdf
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ice decline.ò589 The acceleration of melting due to black carbon deposition is ñbelieved to 

contribute significantly to the rapid melting of Arctic and Himalayan glaciers.ò590 

 

ñ[Black carbon]ôs short atmospheric lifetime (days to weeks) and heterogeneous 

distribution . . . result in regionally concentrated climate impacts,ò meaning ñthe location of 

emissions releases is a critical determinant of [black carbon]ôs impacts, which is not the case for 

long-lived and more homogeneously distributedò greenhouse gas like carbon dioxide.591 As a 

result, according to EPA, ñ[t]here is general scientific consensus that mitigation of [black 

carbon] will lead to positive regional impactsò and that ñ[t]he Arctic . . . may benefit more than 

other regions from reducing emissions of [black carbon],ò with mitigation of ñsources near to or 

within the Arctic having particularly significant impacts per unit of emissions.ò592 

 

Several types of fuel sources, including fossil and biomass, emit black carbon, but in 

differing ratios. Diesel engines are a particularly important source, with up to 80% of its sub-2.5 

micrometer particulate matter (PM2.5) composed of black carbon.593 PM2.5 (and smaller), in 

addition to being a climate-forcing material through altered albedo, is also associated with 

human health impacts, particularly cardiovascular and respiratory ailments.594 The flaring of 

natural gas is another important source of black carbon, particularly in the Arctic, where it 

contributes 42% of the annual mean black carbon concentration, and 52% of the concentration in 

March,595 when it could have significant effects on early spring ice dynamics. 

 

Given these impacts, the eight-nation Arctic Council in April 2015 adopted a framework 

agreement to hasten reduction of black carbon and methane emissions, in which those nations 

(including the U.S.) committed to taking ñenhanced, ambitious, national and collective action to 

accelerate the decline in our overall black carbon emissions.ò 596 The Framework established an 

Expert Group on Black Carbon and Methane, which met in 2017 and recommended ñthat black 

carbon emissions be further collectively reduced by at least 25-33 percent below 2013 levels by 

2025.597  

                                                 
589 Id. at 4. 
590 Rao & Somers, supra, at 10. 
591 Id. at 12. 
592 Id. at 13ï14. 
593 Id. at 2. 
594 Id. 
595 Stohl, et al. 2013. Black carbon in the Arctic: the underestimated role of gas flaring 

and residential combustion emission. Atmospheric Chemistry & Physics 13:8833-8855. 
596 Enhanced Black Carbon and Methane Emissions Reductions: An Arctic Council 

Framework for Action. Annex 4. IQALUIT 2015 SAO Report to Ministers, 

https://oaarchive.arctic-

council.org/bitstream/handle/11374/610/ACMMCA09_Iqaluit_2015_SAO_Report_Annex_4_T

FBCM_Framework_Document.pdf?sequence=1&isAllowed=y.  
597 Arctic Council Secretariat, 2017. Expert Group on Black Carbon and Methane: 

Summary of progress and recommendations. 49 pp. https://oaarchive.arctic-

council.org/bitstream/handle/11374/1936/EDOCS-4319-v1-

https://oaarchive.arctic-council.org/bitstream/handle/11374/610/ACMMCA09_Iqaluit_2015_SAO_Report_Annex_4_TFBCM_Framework_Document.pdf?sequence=1&isAllowed=y
https://oaarchive.arctic-council.org/bitstream/handle/11374/610/ACMMCA09_Iqaluit_2015_SAO_Report_Annex_4_TFBCM_Framework_Document.pdf?sequence=1&isAllowed=y
https://oaarchive.arctic-council.org/bitstream/handle/11374/610/ACMMCA09_Iqaluit_2015_SAO_Report_Annex_4_TFBCM_Framework_Document.pdf?sequence=1&isAllowed=y
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BLM fails to estimate the emissions of black carbon from Arctic Refuge drilling or 

identify potential mitigation measures when discussing air quality impacts and climate change.  

 

6. The DEIS Fails to Take a Hard Look at the Cumulative Impacts of the Actionôs 

Contribution to Climate Change 

 

The DEIS fails to assess the individual and cumulative impacts of the GHG emissions 

that will result from the program. There is no assessment of the climate change impact associated 

with the anticipated emissions. Nor does the DEIS adequately analyze the impacts of climate 

change on the resources of the Refuge. Moreover, there is no assessment of how the proposed 

action, cumulatively with other similar actions being taken by BLM nationwide, will cause 

impacts through climate change, or undermine attainment of the carbon budget and emissions 

reductions that are urgently necessary to address disastrous climate change impacts.    

a. The DEIS Provides No Meaningful Analysis of the Cumulative Impacts    

 

Instead of providing any analysis whatsoever of the impact of the actionôs contribution to 

climate change, when considered cumulatively with other reasonably foreseeable drivers of 

climate change, the DEIS states:  

 

The potential cumulative climate impacts of global development and associated 

GHG emissions have been discussed extensively in the published literature, 

including several reports by the Intergovernmental Panel on Climate Change and 

numerous scientific journals, and therefore, are not repeated here (BLM 2018a; 

IPCC 2014; Melillo et al. 2014; ACIA 2005). 

 

The DEIS does not even provide a summary of the conclusions of the documents that it 

cites.  The total absence of any analysis considering how the contribution of the emissions from 

the Coastal Plain oil and gas program action alternatives will interact with other sources of 

emissions to exacerbate the impacts of climate change violates the requirement to take a hard 

look at the cumulative impacts of the action being studied.   

 

Courts have made clear that agencies cannot incorporate non-NEPA documents by 

reference as a substitute for providing analysis of an impact in the EIS itself, as BLM has 

attempted to do here.598 Further, agencies cannot avoid analysis by purporting to ñtierò to other 

                                                 

ACMMUS10_FAIRBANKS_2017_EGBCM-report-complete-with-covers-and-colophon-letter-

size.pdf?sequence=5&isAllowed=y 
598 See, e.g., All. for Wild Rockies v. Kimbell, 310 F. App'x 106, 109ï10 (9th Cir. 2009) 

(ñunlawful tiering occurs when a NEPA document refers to a more general non-NEPA document 

in order to explain and evaluate the environmental impact of the decision in question.ò (citing 

League of Wilderness Defenders v. U.S. Forest Serv., 549 F.3d 1211, 1218-20 (9th Cir.2008)); 

see also Or. Natural Res. Council v. U.S. BLM, 470 F.3d 818, 823 (9th Cir. 2006) (holding 

similarly proposed tiering impermissible because ñthe Watershed Analysis is not a NEPA 
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NEPA documents that themselves do not contain analysis that evaluates the specific impact in 

question.599 BLMôs reference to the SEIS for the GMT2 project (ñBLM 2018aò) does not 

provide an analysis of the cumulative effects of Coastal Plain leasing on climate change. Most 

obviously, the GMT2 SEIS evaluates a project producing vastly less oil and gas than BLM 

projects for the Coastal Plain leasing program.600  

 

Moreover, in lieu of an actual cumulative impacts analysis, the GMT2 SEIS merely 

compares the proportion of oil produced by the GMT2 to the total oil production for Alaska and 

the US.601  The DEIS concedes that Coastal Plain production will result in a net increase in 

downstream oil emissions by stimulating demand for oil. For ñscaleò it presents the net 

emissions from increased demand as a proportion relative to 2015 total GHG emissions from 

Alaska, the United States, and the world. Merely presenting emissions or oil volumes relative to 

totals from other sources, which is what both the GMT2 SEIS and present DEIS do, cannot 

constitute an adequate analysis of cumulative impacts. In San Juan Citizens All. v. United States 

Bureau of Land Mgmt., No. 16-CV-376-MCA-JHR, 2018 WL 2994406, at *14 (D.N.M. June 14, 

2018), the district court found that BLM had violated NEPAôs requirement to consider 

cumulative impacts of oil and gas leasing on climate change by asserting that the emissions 

associated with combustion of all of the oil and gas from the parcels in question would not be 

different from the no leasing alternative because the total amount of emissions was small 

compared to total national and global emissions. The court explained that BLMôs ñfacile 

conclusion that this particular impact is minor and therefore ówould not produce climate change 

impacts that differ from the No Action Alternative,ô is insufficientò to comply with requirement 

to consider cumulative impacts.602 Here, BLM provides even less analysis than what the court 

rejected in that case, as it draws no conclusion whatsoever about the climate change exacerbating 

consequences of increased emissions resulting from the Coastal Plain leasing program.  

 

In sum, the DEIS fails to assess in any manner how driving up annual emissions by the 

amount identified in the DEIS over a period of 70 years will exacerbate climate change.  

                                                 

documentò); Kern v. U.S. BLM, 284 F.3d 1062, 1073 (9th Cir.2002) (holding that ñtiering to a 

document that has not itself been subject to NEPA review is not permittedò).  
599 See, e.g., Muckleshoot Indian Tribe v. US Forest Service, 177 F.3d 800, 810ï11 (9th 

Cir. 1999) (concluding that the EIS for a land exchange improperly tiered to the EIS for the 

applicable land and resources management plan because neither the exchange EIS nor the plan 

EIS fully analyzed the cumulative impacts of the increased logging on parcels that would be 

transferred).  
600 See DEIS at Table 3-3, page 3-7. 
601 See BLM 2018a at 312-313 (ñThe climate change analysis is essentially a cumulative 

effects analysis, and no additional cumulative effects analysis is included.ò)  
602 San Juan Citizens All. v. United States Bureau of Land Mgmt., No. 16-CV-376-MCA-

JHR, 2018 WL 2994406, at *14 (D.N.M. June 14, 2018).  
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b. The DEIS Fails to Adequately Assess Climate Change Impacts to Biological 

Resources, and the Cumulative and Synergistic Effects of Oil and Gas 

Development and Climate Change in the Refuge 

 

The cursory treatment of cumulative effects described above is not cured by the 

discussion in the DEIS of climate change impacts on particular resources of the Refuge. 

Throughout the DEIS, BLM relies on improper attempts to tier, ignores the best available 

scientific information, and makes unsupported conclusory statements and generalizations instead 

of actually analyzing the cumulative impacts to the resources of the Coastal Plain.    

  

Our Scoping Comments reminded the BLM that under NEPA, the agency must consider 

direct, indirect, and cumulative effects;603 the latter referring to ñthe impact on the environment 

which results from the incremental impact of the action when added to other past, present, and 

reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or 

person undertakes such other actions.ò The required ñhard lookò at these impacts must be 

structured in the context of a changing environment and the impacts of climate change. The 

overwhelming weight of scientific evidence allows no other conclusion but that the impacts of 

climate change are not only ñreasonably foreseeable,ò but indeed already upon us. In accordance 

with established CEQ Guidance for assessing cumulative impacts,604 BLM must address the 

additive, synergistic, and countervailing impacts between the effects of climate change and the 

effects of the various alternatives.  

 

Our Scoping Comments reminded the BLM of their obligation to utilize recent, credible 

and comprehensive information, such as the ñ2017 Climate Science Special Report,ò605 as the 

information basis for assessment of climate change and its impacts on the north slope of Alaska, 

which include changes to temperature, permafrost, sea ice and the oceans. Indeed, in the interim 

since the submission of our comments yet another comprehensive source of climate change 

information has been published: The U.S. Global Change Research Program released the ñFourth 

National Climate Assessmentò (NCA18) on November 23, 2018. In addition to extensive detail 

on the observed and projected changes to our climate driven primarily by fossil fuel use,606 the 

                                                 
603 40 C.F.R. § 1508.25(c) 
604 Council on Environmental Quality (CEQ). 1997. Considering Cumulative Effects 

Under the National Environmental Policy Act. Council of Environmental Quality, Executive 

Office of the President, Washington, D.C. 
605 USGCRP, 2017: Climate Science Special Report: Fourth National Climate 

Assessment, Volume I [Wuebbles, D.J., D.W. Fahey, K.A. Hibbard, D.J. Dokken, B.C. Stewart, 

and T.K. Maycock (eds.)]. U.S. Global Change Research Program, Washington, DC, USA, 470 

pp., doi: 10.7930/J0J964J6, available at: https://science2017.globalchange.gov/ 
606 Hayhoe, K., D.J. Wuebbles, D.R. Easterling, D.W. Fahey, S. Doherty, J. Kossin, W. 

Sweet, R. Vose, and M. Wehner, 2018: Our Changing Climate. In Impacts, Risks, and 

Adaptation in the United States: Fourth National Climate Assessment, Volume II [Reidmiller, 

D.R., C.W. Avery, D.R. Easterling, K.E. Kunkel, K.L.M. Lewis, T.K. Maycock, and B.C. 

Stewart (eds.)]. U.S. Global Change Research Program, Washington, DC, USA, pp. 72ï144. doi: 

10.7930/NCA4.2018.CH2. 

https://science2017.globalchange.gov/
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NCA18 describes in detail the consequences for Alaskaôs terrestrial and marine wildlife and 

ecosystems; people, communities and infrastructure; and activities, culture and public health.607  

 

The EIS captures none of this recent research, and instead relies almost entirely on 

outdated information. Specifically, instead of conducting the required analysis, the EIS 

inappropriately attempts a shortcut in the impacts discussion: ñRegarding the potential effects of 

climate change on the region in general, the reader is referred to Section 3.2.4 of the GMT2 

[Greater Mooses Tooth 2] Final SEIS for a detailed discussion.ò608 The referenced section, Sec. 

3.2.4 of the GMT2 SEIS,609 does not, in fact, contain a detailed discussion or the potential 

impacts of climate change on the region. Instead, it contains the following text: ñPotential 

climate change impacts in the project study area remain essentially as described in BLM 2014 

(Greater Mooses Tooth One SEIS), Section 3.2.4.3, and are summarized as follows. . .ò The 

climate change impacts discussed in Section 3.2.4 in the GMT1 SEIS610 document, to which the 

coastal plain EIS is attempting to tier, relies primarily on the 2012 ñThe United States National 

Climate Assessment ï Alaska Technical Regional Report.ò611 That document, which at the time 

was a recent and credible information source, is thus now nearly seven years out of date. In a 

region that ñis among the fastest warming regions on Earth,ò612 ignoring the past seven yearsô 

worth of readily available, credible scientific information in the analysis is a grievous oversight. 

To cite just one example, sea ice loss, noted in those documents as threat to polar bears, walrus 

and ice seals, has continued to accelerate, with every yearôs annual minimum falling below the 

                                                 
607 Markon, C., S. Gray, M. Berman, L. Eerkes-Medrano, T. Hennessy, H. Huntington, J. 

Littell, M. McCammon, R. Thoman, and S. Trainor, 2018: Alaska. In Impacts, Risks, and 

Adaptation in the United States: Fourth National Climate Assessment, Volume II [Reidmiller, 

D.R., C.W. Avery, D.R. Easterling, K.E. Kunkel, K.L.M. Lewis, T.K. Maycock, and B.C. 

Stewart (eds.)]. U.S. Global Change Research Program, Washington, DC, USA, pp. 1185ï1241. 

doi: 10.7930/NCA4.2018.CH26 
608 Coastal Plain Oil and Gas Leasing Program DEIS, page 3-5. 
609 Bureau of Land Management. 2018. Alpine Satellite Development Plan for the 

Proposed Greater Mooses Tooth 2 Development Project Final Supplemental Environmental 

Impact Statement. Bureau of Land Management, Alaska State Office. September 2018. 

Anchorage, Alaska. https://eplanning.blm.gov/epl-front-

office/projects/nepa/65817/155289/190057/GMT2_Final_SEIS_Volume_1-_Chapters_1-6.pdf 
610 Bureau of Land Management. 2014. Greater Mooses Tooth One Final Supplemental 

Environmental Impact Statement. Bureau of Land Management, Alaska State Office. October 

2014. https://eplanning.blm.gov/epl-front-

office/projects/nepa/37035/50832/55575/GMT1_Final_SEIS_Volume_1_Oct_2014_(2)_508.pdf 
611 Markon, C.J., S.F. Trainor, and F.S. Chapin, III, eds. 2012. The United States National 

Climate Assessment ï Alaska Technical Regional Report: U.S. Geological Survey Circular 1379. 

148 p. Anchorage, Alaska 
612 Hayhoe et al. 2018 (op. cit.) 
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2001-2010 average.613 The 2018 National Climate Assessmentôs Alaska614 chapter alone cites 

over 200 references dating from more recently than 2013ðinformation that this EIS fails to 

convey. The Coastal Plain EIS must capture recent developments such as sea ice trends and other 

recent warming impacts, in order to provide an accurate analysis of climate change impacts.   

 

In addition to the reliance on outdated information, we question more broadly the 

appropriateness of tiering the impacts discussion from information in the Mooses Tooth SEIS 

documents. GMT1 and GMT2 are both individual drilling projects, each comprised of a single 

drill pad. Therefore, the scope, scale, size and location of these projects differs greatly from the 

Arctic Refuge Coastal Plain proposal, and it varies dramatically in relation to the size of the 

Coastal Plain region, which is much larger in the NPRA than it is in the Arctic Refuge. Due to 

these distinctions, the analysis in those SEIS documents of the effects of the habitat destruction 

from infrastructure development combined with climate change impacts cannot rationally be 

tiered to or incorporated by reference without any additional analysis of how the more expansive 

scale of the proposed Coastal Plain leasing will interact with the impacts of climate change. 

Furthermore, these two projects were tiered to the to the 2012 Final Environmental Impact 

Statement615 for the Integrated Activity Plan for National Petroleum Reserve-Alaska616  -- a plan 

whose status is now uncertain, pending a review as required by Secretarial Order 3352 (May 31, 

2017),617 for which BLM announced scoping on November 21, 2018.618  

 

Our Scoping Comments outlined in detail the climate change-related issues that the BLM 

needs to assess with respect to biological resources: To cite just a few examples:  

 

The EIS must analyze the direct, indirect and cumulative effects of the proposed 

action against a backdrop of continued climate change which is already causing 

habitat loss, conflicts with humans, and energetic costs, nutritional stress and 

strenuous long-distance swimming for polar bears. BLM must also consider how 

greenhouse gas (GHG) and black carbon pollution generated from an oil and gas 

program in the Arctic Refuge will affect polar bears and hinder recovery of the 

                                                 
613 http://nsidc.org/arcticseaicenews/charctic-interactive-sea-ice-graph/. See also Serreze, 

M. C., & Meier, W. N. (2018). The Arctic's sea ice cover: trends, variability, predictability, and 

comparisons to the Antarctic. Annals of the New York Academy of Sciences. 
614 Markon, et al. 2018 (op.cit.) 
615 Bureau of Land Management. 2012. National Petroleum Reserve-Alaska FINAL 

Integrated Activity Plan/Environmental Impact Statement. Bureau of Land Management, Alaska 

State Office. November 2012. https://eplanning.blm.gov/epl-front-

office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=1

4702 
616 Bureau of Land Management. 2013. National Petroleum Reserve-Alaska. Integrated 

Activity Plan, Record of Decision. February 2013. https://eplanning.blm.gov/epl-front-

office/projects/nepa/5251/42462/45213/NPR-A_FINAL_ROD_2-21-13.pdf 
617 https://www.doi.gov/sites/doi.gov/files/elips/documents/3352  - National Petroleum 

Reserve - Alaska.pdf 
618 https://www.federalregister.gov/documents/2018/11/21/2018-25336/notice-of-intent-

to-prepare-an-integrated-activity-plan-and-environmental-impact-statement-for-the 
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species. (Page 46) 

 

As discussed above, polar bears are spending more time onshore due to climate 

change, so terrestrial spills, lagoon, and nearshore spills are increasingly likely to 

affect their habitat and prey. (page 54) 

 

It is critical that BLM analyze direct and indirect impacts in context with continued 

climate change in order to fully understand the effects of potential oil and gas 

development in the Arctic Refuge on polar bears. (page 58) 

 

The EIS must robustly analyze both the effects of oil and gas development on 

climate change, and assess cumulative effects by describing the interactions 

between those activities and the various impacts of climate change on biological 

resources, wildlife and habitats within the Refuge. (page 150) 

 

Some of the more climate-vulnerable species in the Refuge may need to move to 

broader expanses of tundra to the east and west that may persist longer into the 

future. It is thus important to maintain connectivity between the Refuge and these 

other areas, particularly on the Canadian side, where islands stretch the northern 

extent of terrestrial habitats.  
 

The EIS does not satisfactorily address any of these issues, and indeed fails utterly to 

assess the interactions between how drilling activities and climate change might affect wildlife 

and habitat. The Climate Change discussion in the Marine Mammals section (3.3.5) briefly 

addresses the challenges to polar bears and other marine mammal species, but it fails utterly to 

address the interacting and cumulative effects of climate change and oil and gas drilling. The 

discussion in the Birds section (page 3-91) is brief, general, speculative and lacking in specificity 

for the many species involved. The discussion of climate change impacts on Terrestrial 

Mammals (page 3-109) fails to give any more than a passing mention to most of the climate -

vulnerable coastal plain species.619 Furthermore, the discussion of climate change impacts to 

caribou rightly describes some of the negative effects (vegetation change, increased insect 

harassment), but the section then concludes, without providing evidence of beneficial effects 

outweighing negative impacts, that: ñBecause climate change could involve both adverse and 

beneficial effects on caribou, it is not possible to predict the impacts on the PCH and CAH.ò 

 

The EIS further fails to reference important relevant information on wildlife impacts 

found in the Arctic National Wildlife Refuge Revised Comprehensive Conservation Plan (CCP), 

which addresses climate change in detail, particularly in the ñAffected Environmentò chapter.620 

                                                 
619 Aimee Delach & Noah Matson, Defenders of Wildlife, No Refuge from Warming, 

Climate Change Vulnerability of the Mammals of the Arctic National Wildlife Refuge, available 

at:  

https://defenders.org/publications/no_refuge_from_warming_climate_change_vulnerability_of_t

he_mammals_of_the_arctic_national_wildlife_refuge.pdf.  
620 CCP EIS vol.1 ch.4.  

https://defenders.org/publications/no_refuge_from_warming_climate_change_vulnerability_of_the_mammals_of_the_arctic_national_wildlife_refuge.pdf
https://defenders.org/publications/no_refuge_from_warming_climate_change_vulnerability_of_the_mammals_of_the_arctic_national_wildlife_refuge.pdf
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The EIS only cites the CCP as a reference for Alternative A impacts, and ignores its lengthy 

discussion on climate change impacts to Vegetation (section 4.3.3), Fish (4.3.5.4), Birds 

(4.3.6.11) and Mammals (4.3.7). 

 

Instead of conducting an actual analysis of direct, indirect and cumulative effects, the EIS 

simply resorts to repeating the following sentence: ñThe effects of climate change described 

under Affected Environment above, could influence the rate or degree of the potential direct and 

indirect impactsò under ñDirect and Indirect Impactsò and ñThe effects of climate change 

described under Affected Environment above, could influence the rate or degree of the potential 

cumulative impactsò under ñCumulative Impactsò for each of the following topics:  

 

Section 3.2.4 Physiography  

Section 3.2.5 Geology and minerals  

Section 3.2.7, Paleontological Resources  

Section 3.2.8, Soil Resources  

Section 3.2.9, Sand and Gravel  

Section 3.2.10, Water Resources (ñDirect and Indirect Impactsò only) 

Section 3.3.1, Wetlands and Vegetation  

Section 3.3.2, Fish and Aquatic species  

Section 3.3.3, Birds  

Section 3.3.4, Terrestrial mammals  

Section 3.3.5, Marine mammals  

Section 3.4.2, Cultural resources  

Section 3.4.3, Subsistence Uses and resources  

Section 3.4.6, Recreation  

Section 3.4.8, Visual resources  

Section 3.4.9, Transportation  

Section 3.4.10, Economy  

Nowhere does the EIS reckon with the nature of these impacts or how the impacts of 

climate change will interact with the impacts of oil and gas leasing and exploration. This failure 

to do an even qualitative assessment violates NEPAôs requirement to take a ñhard lookò at these 

impacts.  
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c. The DEIS Fails to Evaluate the Impacts in Light of the Need for Urgent 

Emission Reductions  

 

The DEIS also entirely fails to examine how the program will undermine attainment of 

the carbon budgets necessary to stabilize climate change. The DEIS totally fails to consider the 

cumulative impacts in light of the recent (2018) IPCC reports outlining the urgent need for 

drastic  and sustained GHG reductions by 2030 to avoid the most disastrous consequences of 

climate change. BLM has totally failed to consider how the impact of the Coastal Plain leasing, 

cumulatively with reasonably foreseeable emissions from the federally managed mineral estate 

within BLMôs jurisdiction, will influence the severity and timing of climate change impacts. This 

information is of obvious relevance to BLMôs decision-making because BLM retains broad 

discretion to impose stipulations on the Coastal Plain leasing to defer the timing of production 

activities. A proper analysis of the cumulative impacts of the proposed action on climate change 

would provide information needed to evaluate how the timing of production could be delayed or 

otherwise conditioned to, inter alia, avoid stimulating demand. 

 

Oil and gas leasing in the Arctic Refuge is fundamentally incompatible with staying 

within the global carbon budget necessary to maintain a livable planet.621 The United States has 

committed to climate change targets that require the nation to steadily decrease greenhouse gas 

emissions. The Paris Climate Agreement recognized the need to hold long-term global average 

temperature ñto well below 2ÁC above pre-industrial levels and to pursue efforts to limit the 

temperature increase to 1.5°C above pre-industrial levels.ò622 Extensive research demonstrates 

the urgent need to reduce greenhouse gas emissions to meet that target. For example, the 2018 

report from the Intergovernmental Panel on Climate Change (IPCC), quantified the devastating 

harms that would occur at 2°C warming, highlighting the necessity of limiting warming to 1.5°C 

to avoid catastrophic impacts to people and life on Earth.623 Consistent with that assessment, in 

                                                 
621 Oil Change International, Drilling Towards Disaster: Why U.S. Oil and Gas 

Expansion is Incompatible with Climate Limits (January 2019), 

http://priceofoil.org/content/uploads/2019/01/Drilling-Towards-Disaster-Web-v2.pdf at 33 (ñThe 

opening of the Arctic Refuge to oil and gas exploration constitutes a fundamental denial of the 

path the United States must take to avoid climate catastrophe. Encouraging production growth in 

a remote and pristine environment from the mid2030s and beyond stands in direct opposition to 

how U.S. leaders must respond to the growing climate crisis.ò). 
622 United Nations Framework Convention on Climate Change, Conference of the Parties, 

Nov. 30-Dec. 11, 2015, Adoption of the Paris Agreement Art. 2, U.N. Doc. FCCC/CP/2015/L.9 

(December 12, 2015), http://unfccc.int/resource/docs/2015/cop21/eng/l09.pdf (ñParis 

Agreementò).  
623 IPCC [Intergovernmental Panel on Climate Change], Global Warming of 1.5°C, an 

IPCC special report on the impacts of global warming of 1.5°C above pre-industrial levels and 

related global greenhouse gas emission pathways, in the context of strengthening the global 

response to the threat of climate change, sustainable development, and efforts to eradicate 

poverty (October 6, 2018), http://www.ipcc.ch/report/sr15/. 

http://priceofoil.org/content/uploads/2019/01/Drilling-Towards-Disaster-Web-v2.pdf
http://unfccc.int/resource/docs/2015/cop21/eng/l09.pdf
http://www.ipcc.ch/report/sr15/
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November 2018, the U.S. Global Change Research Program released the Fourth National 

Climate Assessment, an authoritative assessment of the science of climate change that describes 

the economic costs of climate change.624 It concludes, among other things, that ñthe impacts of 

climate change are intensifying across the country, and that climate-related threats to Americansô 

physical, social, and economic well-being are rising.ò625 These include more frequent and intense 

extreme weather and climate-related events, increasing temperatures, and rising sea levels, which 

are expected to disrupt the economy, resulting in ñannual losses in some economic sectors . . . 

[of] hundred of billions of dollars by the end of the centuryðmore than the current gross 

domestic product (GDP) of many U.S. states.ò626 

 

Immediate action is necessary to reduce emissions sufficiently to limit warming to 1.5°C. 

The 2018 IPCC special report on Global Warming of 1.5°C estimates the cumulative amount of 

carbon dioxide that can be emitted to maintain a 66 percent probability of limiting warming to 

1.5°C at between 420 GtCO2 and 570 GtCO2 from January 2018 onwards.627 At the current 

emissions rate of 42 GtCO2 per year, this carbon budget would be expended in just 10 to 14 

years, underscoring the urgent need for transformative global action to transition from fossil fuel 

use to clean energy.628 In pathways consistent with 1.5°C, global net anthropogenic CO2 

emissions must decline by about 45% from 2010 levels by 2030 and reach net zero around 2045 

or 2050.629   

 

Reducing fossil fuel extraction is a necessary part of the solution. A recent global 

analysis found that carbon emissions from burning the oil, gas, and coal in the worldôs currently 

operating fields and mines would exceed the carbon budget consistent with staying below 

                                                 
624 The complete report is available at https://nca2018.globalchange.gov/. 
625 A. Jay et al., Overview, in Impacts, Risks, and Adaptation in the United States: Fourth 

National Climate Assessment, Volume II (D. R. Reidmiller et al., eds., U.S. Global Change 

Research Program (2018)) (emphasis omitted). 
626 U.S. Global Change Research Program, Summary, in Impacts, Risks, and Adaptation 

in the United States: Fourth National Climate Assessment, Volume II (D. R. Reidmiller et al., 

eds., U.S. Global Change Research Program (2018)). 
627 IPCC [Intergovernmental Panel on Climate Change], Global Warming of 1.5°C, an 

IPCC special report on the impacts of global warming of 1.5°C above pre-industrial levels and 

related global greenhouse gas emission pathways, in the context of strengthening the global 

response to the threat of climate change, sustainable development, and efforts to eradicate 

poverty (October 6, 2018), http://www.ipcc.ch/report/sr15/ at Summary for Policymakers, SPM-

16. 
628 Id. 
629 IPCC [Intergovernmental Panel on Climate Change], Global Warming of 1.5°C, an 

IPCC special report on the impacts of global warming of 1.5°C above pre-industrial levels and 

related global greenhouse gas emission pathways, in the context of strengthening the global 

response to the threat of climate change, sustainable development, and efforts to eradicate 

poverty (October 6, 2018), http://www.ipcc.ch/report/sr15/,at Summary for Policymakers, SPM-

15. 

https://nca2018.globalchange.gov/
http://www.ipcc.ch/report/sr15/
http://www.ipcc.ch/report/sr15/
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1.5°C.630  The estimated U.S. carbon budget consistent with limiting temperature rise to 2°Cða 

level of warming well above what the Paris Agreement requiresðranges from 34 GtCO2 to 123 

GtCO2.
631  To stay well below 2°C, the 2019 study recommends that no new fossil fuel 

extraction or transportation infrastructure should be built, and governments should grant no new 

permits for new fossil fuel extraction and infrastructure.632 Moreover, some fields and mines, 

primarily in rich countries, must be closed before fully exploiting their resources.633 Importantly, 

a 2015 scientific and economic study found that ñall Arctic [oil and gas] resources should be 

classified as unburnable,ò because ñdevelopment of [oil and gas] resources in the Arctic . . . [is] 

incommensurate with efforts to limit average global warming to 2 ÁC.ò634 A U.S. Geological 

Survey report demonstrates that fossil fuels produced on federal lands account for a significant 

percentage of U.S. emissionsðapproximately 24 percent of national carbon dioxide, seven 

percent of methane, and two percent of nitrogen emissions from 2005-2014.635 The potential 

carbon emissions from already leased fossil fuel resources on U.S. federal lands would exhaust 

the remaining U.S. carbon budget consistent with the 1.5°C target.636   

 

A recent study in the journal Climatic Change analyzed the effectiveness of policies to 

restrict fossil fuel supply and concluded ñrestrictive supply-side policy instruments (targeting 

fossil fuels) have numerous characteristic economic and political advantages over otherwise 

similar restrictive demand-side instruments (targeting greenhouse gases).ò637 

 

Moreover, in 2016, the United States recognized that Arctic development must be 

consistent with national and international climate goals. In a joint statement with Canadian Prime 

Minister Trudeau, President Obama agreed that in the Arctic ñcommercial activities will occur 

only when the highest safety and environmental standards are met, including national and global 

                                                 
630 Oil Change International at 5.  
631 Robiou du Pont, Yann et al., Equitable mitigation to achieve the Paris Agreement 

goals, 7 Nature Climate Change 38 (2017); Peters, Glen P. et al., Measuring a fair and ambitious 

climate agreement using cumulative emissions, 10 Environmental Research Letters 105004 

(2015); Gignac, Renaud and H. Damon Matthews, Allocating a 2C cumulative carbon budget to 

countries, 10 Environmental Research Letters 075004 (2015).  
632 Oil Change International at 11.  
633 Id. 
634 C. McGlade & P. Ekins, The geographical distribution of fossil fuels unused when 

limiting global warming to 2°C, 517 NATURE 187, 187, 190 (2015). 
635 M.D. Merrill et al. Federal Lands Greenhouse Gas Emissions and Sequestration in 

the United States: Estimates for 2005ï14, U.S. Geological Survey Scientific Investigations 

Report 2018ï5131 (2018), https://doi.org/10.3133/sir20185131. 
636 Ecoshift Consulting, et al., The Potential Greenhouse Gas Emissions of U.S. Federal 

Fossil Fuels, Prepared for Center for Biological Diversity & Friends of the Earth (2015), 

http://www.ecoshiftconsulting.com/wpcontent/uploads/Potential-Greenhouse-Gas-Emissions-U-

S-Federal-Fossil-Fuels.pdf. 
637 F. Green & R. Denniss, Cutting with both arms of the scissors: the economic 

and political case for restrictive supply-side climate policies, CLIMATIC CHANGE (2018). 

http://www.ecoshiftconsulting.com/wpcontent/uploads/Potential-Greenhouse-Gas-Emissions-U-S-Federal-Fossil-Fuels.pdf
http://www.ecoshiftconsulting.com/wpcontent/uploads/Potential-Greenhouse-Gas-Emissions-U-S-Federal-Fossil-Fuels.pdf
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climate and environmental goals, and Indigenous rights and agreements.ò638 Additionally, if, as 

the Joint Statement commits, Canada and the United States develop a ñscience-based standard 

for considering the life-cycle impacts of commercial activities in the Arctic,ò639 it will disclose 

both the potential for expansion of fossil fuel supplies to compete directly for market share with 

clean alternatives and efficiency technology, and the deleterious investment signals stemming 

from perpetuation of federal involvement in promoting carbon-intensive energy sources. 

 

In sum, oil and gas development in the Arctic is a critical issue for the current 

administration to reexamine as it assesses how to bring its supply-side policies in line with 

international commitments to combat climate change, and how to meet climate targets based on 

sound science and economics. This analysis must assess how reducing the supply of oil from 

federal lands can affect global oil markets and lead to a reduction in demand and a resulting 

reduction in GHG pollution. Oil and gas production requires investments in capital-intensive, 

high-carbon fuel infrastructure that resists being shut down and locks in long-term fuel supplies, 

making it more difficult and expensive to later shift to a low-carbon pathway and reach 

greenhouse gas targets.640 BLM must acknowledge that drilling in the Arctic Refuge is 

inconsistent with maintaining a livable planet. 

d. The Best Available Science Demonstrates that Urgent GHG Emissions 

Reductions Must Be Achieved in the Near Term, and Management of US 

Federal Oil and Gas Leasing Can Impact Stabilization of Climate Change. 

 

The EPA has determined that human emissions of greenhouse gases are causing global 

warming that is harmful to human health and welfare.641 The D.C. Circuit has upheld this 

decision as supported by the vast body of scientific evidence on the subject.642 Indeed, EPA 

could not have found otherwise, as virtually every climatologist in the world accepts the 

legitimacy of global warming and the fact that human activity has resulted in atmospheric 

warming and planetary climate change.643 The worldôs leading minds and most respected 

institutionsˈguided by increasingly clear science and statistical evidenceˈagree that dramatic 

                                                 
638 The White House, U.S.-Canada Joint Statement on Climate, Energy, and Arctic 

Leadership (Mar. 10, 2016). 
639 Id. 
640 Oil Change International at 13.  
641 See 74 Fed. Reg. 66,496 (Dec. 15, 2009), Endangerment and Cause or Contribute 

Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act. 
642 See Coal. for Responsible Regulation, Inc. v. E.P.A., 684 F.3d 102, 120-22 (D.C. Cir. 

2012). 
643 See, e.g., See INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, The Science of 

Climate Change (1995); U.S. Climate Change Science Program, Abrupt Climate Change (Dec. 

2008); Hansen, James et al., Global Surface Temperature Change, REVIEWS OF GEOPHYSICS, 48, 

RG4004 (June 2010); see also, Muller, Richard A., Conversion of a Climate Change Skeptic, 

NEW YORK TIMES, July 28, 2012 (citing Richard A. Muller, et. al., A New Estimate of the 

Average Earth Surface Temperature, Spanning 1753 to 2011; Richard A. Muller, et. al., Decadal 

Variations in the Global Atmospheric Land Temperatures. 
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action is necessary to avoid planetary disaster.644 GHG concentrations have been steadily 

increasing over the past century,645 and the insatiable consumption of fossil fuels is pushing the 

world to a tipping point where, once reached, catastrophic change will be unavoidable.646 In fact, 

the impacts from climate change are already being experienced, with drought and extreme 

weather events becoming increasingly common.647   

 

Renowned NASA climatologist Dr. James Hansen provides the analogy of loaded 

diceˈsuggesting that there still exists some variability, but that climate change is making these 

extreme events ever more common.648 In turn, climatic change and GHG emissions are having 

dramatic impacts on plant and animal species and habitat, threatening both human and species 

                                                 
644 See, e.g., Rob Atkinson, et al., Climate Pragmatism: Innovation, Resilience, and No 

Regrets (July 2011); Ramanathan, Veerabhadran et al., The Copenhagen Accord for Limiting 

Global Warming: Criteria, Constraints, and Available Avenues (Feb. 2010); UNITED NATIONS, 

INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, Climate Change 2007: Synthesis Report 

(2007); A.P. Sokolov, et al., Probablistic Forecast for Twenty-First-Century Climate Based on 

Uncertainties in Emissions (without Policy) and Climate Parameters, MASSACHUSETTS 

INSTITUTE OF TECHNOLOGY (MIT) (Oct. 2009) (abstract); UNITED NATIONS, FRAMEWORK 

CONVENTION ON CLIMATE CHANGE, Report of the Conference of the Parties (Dec. 2011); Bill 

McKibben, Global Warmingôs Terrifying New Math, ROLLING STONE, July 19, 2012; Elizabeth 

Muller, 250 Years of Global Warming, BERKLEY EARTH, July 29, 2012; Marika M. Holland, et. 

al., Future abrupt reductions in summer Arctic sea ice, Geophysical Research Letters, Vol. 33, 

L23503 (2006). 
645 See Randy Strait, et al., Final Colorado Greenhouse Gas Inventory and Reference 

Case Projections: 1990-2020, CENTER FOR CLIMATE STRATEGIES (Oct. 2007); Robin Segall et 

al., Upstream Oil and Gas Emissions Measurement Project, U.S. ENVIRONMENTAL PROTECTION 

AGENCY; Lee Gribovicz, Analysis of Statesô and EPA Oil & Gas Air Emissions Control 

Requirements for Selected Basins in the Western United States, WESTERN REGIONAL AIR 

PARTNERSHIP (Nov. 2011). 
646 See, e.g., James Hansen, Tipping Point: Perspective of a Climatologist, STATE OF THE 

WILD  2008-2009; GLOBAL CARBON PROJECT, A framework for Internationally Co-ordinated 

Research on the Global Carbon Cycle, ESSP Report No. 1; INTERNATIONAL ENERGY AGENCY, 

CO2 Emissions from Fuel Combustion, Highlights 2011; GLOBAL CARBON PROJECT, 10 Years of 

Advancing Knowledge on the Global Carbon Cycle and its Management; Malte Meinshausen, et 

al., Greenhouse-gas emission targets for limiting global warming to 2° C, 458 NATURE, April 

30, 2009. 
647 See, e.g., UNITED NATIONS, INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, 

Managing the Risks of Extreme Events and Disasters to Advance Climate Change Adaptation 

(2011); Aiguo Dai, Increasing drought under global warming in observations and models, 

NATURE: CLIMATE CHANGE (Aug. 2012); Stephen Saunders, et. al., Hotter and Drier: The Westôs 

Changed Climate (March 2008). 
648 See, James Hansen, et al., Climate Variability and Climate Change: The New Climate 

Dice (Nov. 2011); James Hansen, et al., Perception of Climate Change (March 2012); James 

Hansen, et al., Increasing Climate Extremes and the New Climate Dice (Aug. 2012). 
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resiliency and the ability to adapt to these changes.649 According to experts at the Government 

Accountability Office (ñGAOò), federal land and water resources are vulnerable to a wide range 

of effects from climate change, some of which are already occurring. These effects include, 

among others, ñ(1) physical effects, such as droughts, floods, glacial melting, and sea level rise; 

(2) biological effects, such as increases in insect and disease infestations, shifts in species 

distribution, and changes in the timing of natural events; and (3) economic and social effects, 

such as adverse impacts on tourism, infrastructure, fishing, and other resource uses.ò650  

 

Despite the strength of these findings, federal agencies have historically failed to take 

serious action to address these impacts. This type of dismissive approach fails to satisfy the 

guidance outlined in Department of Interior Secretarial Order 3226, discussed below, or the 

requirements of NEPA. ñReasonable forecasting and speculation is é implicit in NEPA, and we 

must reject any attempt by agencies to shirk their responsibilities under NEPA by labelling any 

and all discussion of future environmental effects as ócrystal ball inquiry.ôò651  

 

NEPA imposes ñaction forcing procedures é requir[ing] that agencies take a hard look 

at environmental consequences.ò652 These ñenvironmental consequencesò may be direct, indirect, 

or cumulative.653 BLM is required to take a hard look at those impacts as they relate to the 

agency action. ñEnergy-related activities contribute 70% of global GHG emissions; oil and gas 

together represent 60% of those energy-related emissions through their extraction, processing 

and subsequent combustion.ò654 Even if science cannot isolate each additional coal mine or oil or 

gas wellôs contribution to these overall emissions, this does not obviate BLMôs responsibility to 

consider fossil fuel development in the action area in light of the cumulative impacts of fossil 

fuel emissions.  In other words, the BLM cannot ignore the larger relationship that oil and gas 

management decisions have to the broader climate crisis that we face. Here, the agencyôs 

                                                 
649 See Fitzgerald Booker, et al., The Ozone Component of Climate Change: Potential 

Effects on Agriculture and Horticultural Plant Yield, Product Quality and Interactions with 

Invasive Species, 51 J. INTEGR. PLANT BIOL. 4, 337-351 (2009); Peter Reich, Quantifying plant 

response to ozone: a unifying theory, TREE PHYSIOLOGY 3, 63-91 (1987). 
650 GAO Report, Climate Change: Agencies Should Develop Guidance for Addressing the 

Effects on Federal Land and Water Resources (2007); see also Committee on Environment and 

Natural Resources, National Science and Technology Council, Scientific Assessment of the 

Effects of Global Climate Change on the United States (2008); Melanie Lenart, et al. Global 

Warming in the Southwest: Projections, Observations, and Impacts (2007) (describing impacts 

from temperature rise, drought, floods and impacts to water supply on the southwest). 
651 Save Our Ecosystems v. Clark, 747 F.2d 1240, 1246 n.9 (9th Cir. 1984 (quoting 

Scientistsô Inst. for Pub. Info., Inc. v. Atomic Energy Comm., 481 F.2d 1079, 1092 (D.C. Cir. 

1973)). 
652 Methow Valley, 490 U.S. at 350 (citations omitted) (emphasis added). 
653 40 C.F.R. §§ 1502.16, 1508.7, 1508.8. 
654 International Investors Group on Climate Change, Global Climate Disclosure 

Framework for Oil and Gas Companies. 
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analysis must include the full scope of GHG emissions.655 If we are to stem climate disasterˈthe 

impacts of which we are already experiencingˈthe agencyôs decision making must be reflective 

of this reality and plan accordingly.  

 

BLM is responsible for the management of 700 million acres of federal onshore 

subsurface minerals.656 Indeed, ñthe ultimate downstream GHG emissions from fossil fuel 

extraction from federal lands and waters by private leaseholders could have accounted for 

approximately 23% of total U.S. GHG emissions and 27% of all energy-related GHG 

emissions.ò657 This suggests that ñultimate GHG emissions from fossil fuels extracted from 

federal lands and waters by private leaseholders in 2010 could be more than 20-times larger than 

the estimate reported in the CEQ inventory, [which estimates total federal emissions from 

agenciesô operations to be 66.4 million metric tons]. Overall, ultimate downstream GHG 

emissions resulting from fossil fuel extraction from federal lands and waters by private 

leaseholders in 2010 are estimated to total 1,551 [million metric tons of CO2 equivalent 

(ñMMTCO2eò)].ò
658 In 2010, the GAO estimated that BLM could eliminate up to 40% of 

methane emissions from federally authorized oil and natural gas development, the equivalent of 

eliminating 126 Bcf or 46.3 MMTCO2e of GHG pollution annually and equivalent to roughly 13 

coal-fired power plants.659 More recently, the United States Geological Survey estimated that 

greenhouse gas emissions from public lands fossil fuel production (excluding exports) from 2005 

through 2015 constituted between 22.2% and 25.9% of total U.S. emissions.660 

 

Therefore, even though greenhouse gas emissions from the proposed program may look 

minor when viewed on the scale of the global climate crisis, when considered cumulatively with 

all of the other GHG emissions from BLM-managed land, they become significant and cannot be 

ignored.  Moreover, this analysis is of obvious relevance to determinations within BLMôs 

                                                 
655 See Neighbors of Cuddy Mountain v. U.S. Forest Service, 137 F.3d 1372, 1379 (9th 

Cir. 1998) (ñTo óconsiderô cumulative effects, some quantified or detailed information is 

required. Without such information, neither the courts nor the public, in reviewing the [agencyôs] 

decisions, can be assured that the [agency] provided the hard look that it is required to 

provide.ò). 
656 See U.S. DOI-BLM, Mineral and Surface Acreage Managed By BLM, available at: 

http://www.blm.gov/wo/st/en/info/About_BLM/subsurface.html. 
657 Stratus Consulting, prepared for: The Wilderness Society, Greenhouse Gas Emissions 

from Fossil Energy Extracted from Federal Lands and Waters, Feb. 1, 2012. 
658 Id. 
659 GAO, Federal Oil & Gas Leases: Opportunities Exist to Capture Vented and Flared 

Natural Gas, Which Would Increase Royalty Payments and Reduce Greenhouse Gases, GAO-

11-34 at 12 (Table 1)(October 2010). This GHG equivalence assumes a CH4 warming potential 

of 72 (20-year warming period) as per the Intergovernmental Panel on Climate Changeôs Fourth 

Assessment Report and using EPAôs GHG equivalencies calculator. 
660 U.S. Geological Survey 2018, Federal Lands Greenhouse Gas Emissions and 

Sequestration in the United States: Estimates for 2005ï14, Scientific Investigations Report 

2018ï5131. 
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discretion here, such as how to condition lease terms, and qualifying the rights associated with 

any leases issued to ensure that BLM meets its substantive mandates to, inter alia, prevent undue 

and unnecessary degradation, ensure that its actions do not jeopardize ESA-listed species, use its 

resources to recover such species, and preserve the values of the Refuge for its priority purposes, 

as required by the Improvement Act and ANILCA. In particular, this analysis is relevant to the 

question of whether the lease terms should defer production until such as time as carbon 

reduction requirements to address climate change have been met.   

 

 In assessing the cumulative impact, BLM must consider recent climate science and 

carbon budgeting, and must consider how opening additional lands to fossil fuel leasing, in 

combination with other reasonably foreseeable and occurring  BLM leasing, will undermine 

attainment of the emissions reductions necessary now to prevent the worst impacts of climate 

change from occurring. Since the dawn of the industrial revolution a century ago, the average 

global temperature has risen some 1.6 degrees Fahrenheit. Most climatologists agree that, while 

the warming to date is already causing environmental problems, another 0.4 degree Fahrenheit 

rise in temperature, representing a global average atmospheric concentration of carbon dioxide 

(ñCO2ò) of 450 parts per million (ñppmò), could set in motion unprecedented changes in global 

climate and a significant increase in the severity of natural disastersðand could represent the 

point of no return.661 In February 2017, the atmospheric concentration of CO2 was approximately 

406.42 ppm, up from 404.04 ppm the same month a year earlier.662 

 

Climate change has been intensively studied and acknowledged at the global, national, 

and regional scales. Climate change is being fueled by the human-caused release of greenhouse 

gas emissions, in particular carbon dioxide and methane. The Intergovernmental Panel on 

Climate Change (ñIPCCò) is a Nobel Prize-winning scientific body within the United Nations 

that reviews and assesses the most recent scientific, technical, and socio-economic information 

relevant to our understanding of climate change. In its report to policymakers in 2014, the IPCC 

provided a summary of our understanding of human-caused climate change. Among other things, 

the IPCC summarized:663 

 

¶ Human influence on the climate system is clear, and recent anthropogenic 

emissions of greenhouse gases are the highest in history. Recent climate changes 

have had widespread impacts on human and natural systems. 

 

¶ Warming of the climate system is unequivocal, and since the 1950s, many of the 

observed changes are unprecedented over decades to millennia. The atmosphere 

and ocean have warmed, the amounts of snow and ice have diminished, and sea 

level has risen. 

                                                 
661 See David Johnston, Have We Passed the Point of No Return on Climate Change?, 

Scientific American (April 2015), available at: http://www.scientificamerican.com/article/have-

we-passed-the-point-of-no-return-on-climate-change/.  
662 NOAA, Earth System Research Laboratory, Trends in Atmospheric Carbon Dioxide, 

available at: http://www.esrl.noaa.gov/gmd/ccgg/trends/.  
663 IPCC AR5, Summary for Policymakers (March 2014) available at: 

http://www.ipcc.ch/pdf/assessment-report/ar5/syr/AR5_SYR_FINAL_SPM.pdf. 

http://www.scientificamerican.com/article/have-we-passed-the-point-of-no-return-on-climate-change/
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¶ Anthropogenic greenhouse gas emissions have increased since the pre-industrial 

era, driven largely by economic and population growth, and are now higher than 

ever. This has led to atmospheric concentrations of carbon dioxide, methane, and 

nitrous oxide that are unprecedented in at least the last 800,000 years. Their 

effects, together with those of other anthropogenic drivers, have been detected 

throughout the climate system and are extremely likely to have been the dominant 

cause of the observed warming since the mid-20th century. 

 

¶ In recent decades, changes in climate have caused impacts on natural and human 

systems on all continents and across the oceans. Impacts are due to observed 

climate change, irrespective of its cause, indicating the sensitivity of natural and 

human systems to changing climate. 

 

¶ Continued emission of greenhouse gases will cause further warming and long-

lasting changes in all components of the climate system, increasing the likelihood 

of severe, pervasive, and irreversible impacts for people and ecosystems. Limiting 

climate change would require substantial and sustained reductions in greenhouse 

gas emissions which, together with adaptation, can limit climate change risks. 

 

¶ Surface temperature is projected to rise over the 21st century under all assessed 

emission scenarios. It is very likely that heat waves will occur more often and last 

longer, and that extreme precipitation events will become more intense and 

frequent in many regions. The ocean will continue to warm and acidify, and 

global mean sea level will continue to rise. 

 

Carbon dioxide, methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons, and 

sulfur hexafluoride are recognized as the key greenhouse gases contributing to climate change. 

As mentioned above, in 2009, the EPA found that these ñsix greenhouse gases taken in 

combination endanger both the public health and the public welfare of current and future 

generations.ò664 The D.C. Circuit has upheld this decision as supported by the vast body of 

scientific evidence on the subject.665 According to the National Oceanic and Atmospheric 

Administration (ñNOAAò), ñ[t]he combined average temperature over global land and ocean 

surfaces for August 2016 was the highest for August in the 137-year period of record, marking 

the 16th consecutive month of record warmth for the globe.ò 666 The global climate crisis is 

happening and it may well be accelerating quickly. 

 

                                                 
664 U.S. Environmental Protection Agency, Endangerment and Cause or Contribute 

Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act 74 Fed. Reg. 66,496 

(Dec. 15, 2009). 
665 See Coal. for Responsible Regulation, Inc. v. EPA., 684 F.3d 102, 120-22 (D.C. Cir. 

2012). 
666 NOAA, Global Analysis ï August 2016, available at: 

https://www.ncdc.noaa.gov/sotc/global/201608. 
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The graphs above show globally averaged historic and monthly mean carbon dioxide. 

 

The IPCC in 2013 affirmed: ñWarming of the climate system is unequivocal, and since 

the 1950s, many of the observed changes are unprecedented over decades to millennia. The 

atmosphere and ocean have warmed, the amounts of snow and ice have diminished, sea level has 

risen, and the concentrations of greenhouse gases have increasedò causing ñwidespread impacts 

on human and natural systems.ò667 This is consistent with the findings of the United Statesô 2014 

Third National Climate Assessment, stating: ñThat the planet has warmed is óunequivocal,ô and 

is corroborated through multiple lines of evidence, as is the conclusion that the causes are very 

likely human in origin.ò668 With particular regard to the Southwest Regionðwhich includes 

Colorado, New Mexico, Utah, Arizona, Nevada, and Californiaðthe National Climate 

Assessment included in the following overview:669 

                                                 
667 IPCC AR5 Synthesis Report at 2. See also Overland, J., et al., The urgency of Arctic 

change, Polar Science (2018), doi: https://doi.org/10.1016/j.polar.2018.11.008. 
668 Jerry M. Melillo, et al., Climate Change Impacts in the United States: The Third 

National Climate Assessment (2014) at 61, available at: http://nca2014.globalchange.gov. 
669 See id. at 463ï86. 

http://nca2014.globalchange.gov/
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¶ Snowpack and streamflow amounts are projected to decline in parts of the Southwest, 

decreasing surface water supply reliability for cities, agriculture, and ecosystems. 

¶ The Southwest produces more than half of the nationôs high-value specialty crops, which 

are irrigation-dependent and particularly vulnerable to extremes of moisture, cold, and 

heat. Reduced yields from increasing temperatures and increasing competition for scarce 

water supplies will displace jobs in some rural communities. 

¶ Increased warming, drought, and insect outbreaks, all caused by or linked to climate 

change, have increased wildfires and impacts to people and ecosystems in the Southwest. 

Fire models project more wildfire and increased risks to communities across extensive 

areas.  

¶ Flooding and erosion in coastal areas are already occurring even at existing sea levels and 

damaging some California coastal areas during storms and extreme high tides. Sea level 

rise is projected to increase as Earth continues to warm, resulting in major damage as 

wind-driven waves ride upon higher seas and reach farther inland.  

¶ Projected regional temperature increases, combined with the way cities amplify heat, will 

pose increased threats and costs to public health in southwestern cities, which are home 

to more than 90% of the regionôs population. Disruptions to urban electricity and water 

supplies will exacerbate these health problems.  

The recently-published 2018 Fourth National Climate Assessment confirms and updates 

these findings, concluding, inter alia, that: 

 

¶ Climate change creates new risks and exacerbates existing vulnerabilities in communities 

across the United States, presenting growing challenges to human health and safety, 

quality of life, and the rate of economic growth. 

 

¶ Climate change affects the natural, built, and social systems we rely on individually and 

through their connections to one another. These interconnected systems are increasingly 

vulnerable to cascading impacts that are often difficult to predict, threatening essential 

services within and beyond the Nationôs borders. 

 

¶ While mitigation and adaptation efforts have expanded substantially in the last four years, 

they do not yet approach the scale considered necessary to avoid substantial damages to 

the economy, environment, and human health over the coming decades. 

 

¶ The quality and quantity of water available for use by people and ecosystems across the 

country are being affected by climate change, increasing risks and costs to agriculture, 

energy production, industry, recreation, and the environment. 

 

¶ Impacts from climate change on extreme weather and climate-related events, air quality, 

and the transmission of disease through insects and pests, food, and water increasingly 
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threaten the health and well-being of the American people, particularly populations that 

are already vulnerable. 

¶ Climate change increasingly threatens Indigenous communitiesô livelihoods, economies, 
health, and cultural identities by disrupting interconnected social, physical, and 

ecological systems. 

 

¶ Ecosystems and the benefits they provide to society are being altered by climate change, 

and these impacts are projected to continue. Without substantial and sustained reductions 

in global greenhouse gas emissions, transformative impacts on some ecosystems will 

occur; some coral reef and sea ice ecosystems are already experiencing such 

transformational changes. 

 

¶ Coastal communities and the ecosystems that support them are increasingly threatened by 

the impacts of climate change. Without significant reductions in global greenhouse gas 

emissions and regional adaptation measures, many coastal regions will be transformed by 

the latter part of this century, with impacts affecting other regions and sectors.670 

 

Immediate and substantial greenhouse gas reductions are required to avoid catastrophic 

impacts to people and communities. ñFollowing the warmest year on record in 2014 according to 

most estimates, 2015 reached record warmth yet again, surpassing the previous record by more 

than 0.1ÁC.ò671  

 

                                                 
670 U.S. Global Change Research Program, 2018: Impacts, Risks, and Adaptation in the 

United States: Fourth National Climate Assessment, Volume II: Report-in-Brief [Reidmiller, 

D.R., C.W. Avery, D.R. Easterling, K.E. Kunkel, K.L.M. Lewis, T.K. Maycock, and B.C. 

Stewart (eds.)], http://nca2018.globalchange.gov/. 
671 American Meteorological Society, State of the Climate in 2015, Vol.97, No.8 (Aug. 

2016), at S7. 
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The Paris Agreement commits all signatories to a target holding long-term global average 

temperature ñto well below 2ÁC above pre-industrial levels and to pursue efforts to limit the 

temperature increase to 1.5°C above pre-industrial levels.ò672 As articulated by a team of 

international climate scientists, including Dr. James Hansen, in a 2013 report: ñThe widely 

accepted target of limiting human-made global warming to 2 degrees Celsius (3.6 degrees 

Fahrenheit) above preindustrial level is too high and would subject young people, future 

generations and nature to irreparable harmé. Observational data reveal that some climate 

                                                 
672 Paris Agreement at Art. 2. 
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extremes are already increasing in response to warming of several tenths of a degree in recent 

decades; these extremes would likely be much enhanced with warming of 2ÁC or more.ò673 

ñRunaway climate changeðin which feedback loops drive ever-worsening climate change, 

regardless of human activitiesðare now seen as a risk even at 2ÁC of warming.ò674 Indeed, the 

impacts of 2ÁC temperature rise have been ñrevised upwards, sufficiently so that 2°C now more 

appropriately represents the threshold between ódangerousô and óextremely dangerousô climate 

change.ò675  

 

Although the Paris Agreement underscored that immediate action is needed to avoid 

óextremely dangerousô warming, meeting the voluntary commitments adopted in Paris alone will 

be insufficient to meet goal of limiting temperature change to between 1.5°C and 2.0°C above 

pre-industrial levels. As noted by a 2015 UNEP technical report: The emissions gap between 

what the full implementation of the unconditional [intended nationally determined contributions 

(INDCs)] contribute and the least-cost emission level for a pathway to stay below 2°C, is 

estimated to be 14 GtCO2e (range: 12-17) in 2030 and 7 GtCO2e (range: 5-10) in 2025. When 

conditional INDCs are included as fully implemented, the emissions gap in 2030 is estimated to 

be 12 GtCO2e (range: 10-15) and 5 GtCO2e (range: 4-8) in 2025.676 

 

In other words, far greater emissions reductions are necessary to stay below 2.0°C, let 

alone aspire to no more than 1.5°C of warming. If no further progress were made beyond the 

Paris Agreement, expected warming by 2100 would be 3.5°C.677 In the alternative, if no action is 

taken and the status quo is maintained estimated warming by 2100 is upwards of 4.5°C.678  

  

                                                 
673 James Hansen, et al., Assessing ñDangerous Climate Changeò: Required Reduction of 

Carbon Emissions to Protect Young People, Future Generations and Nature, 8 PLoS ONE 8 

e81648 (2013). 
674 Greg Muttitt, et al., The Skyôs Limit: Why the Paris Climate Goals Require a Managed 

Decline of Fossil Fuel Production, Oil Change International (Sept. 2016) at 6; see also David 

Spratt, Climate Reality Check: After Paris, Counting the Cost (March 2016) at 8 (ñthere is an 

unacceptable risk that before 2ÁC of warming, significant ñlong-termò feedbacks will be 

triggered, in which warming produces conditions that generate more warming, so that carbon 

sinks such as the oceans and forests become less efficient in storing carbon, and polar warming 

triggers the release of significant permafrost and clathrate carbon stores. Such an outcome could 

render ineffective human efforts to control the level of future warming to manageable 

proportions.ò). 
675 Kevin Anderson and Alice Bows, Beyond óDangerousô Climate Change: Emission 

Scenarios for a New World, Phil. Trans. R. Soc. (2011). 
676 United Nations Environment Programme (UNEP), The Emissions Gap Report 2015: A 

UNEP Synthesis Report (Nov. 2015) at xviii. 
677 Spratt, Climate Reality Check at 2.  
678 See Climate Interactive, Climate Scorecard, available at: 

https://www.climateinteractive.org/programs/scoreboard/; see also, Andrew P. Schurer, et al., 

Separating Forced from Chaotic Climate Variability over the Past Millennium, Journal of 

Climate, Vol. 26 (March 2013). 

https://www.climateinteractive.org/programs/scoreboard/
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With specific regard to United States commitments under the Paris Agreement, the U.S. 

INDC set specific greenhouse gas emissions reduction target for 2025 of a 26% to 28% reduction 

below the 2005 emission levels, producing a range in 2005 net GHG emissions from 6,323 to 

7,403 MTCO2e.679 The difference between this target and the estimated 2025 emissions without 

INDC policies results in an óemissions gapô ranging from 896 to 2,121 MTCO2e.680 

 

Both the IPCC and National Climate Assessment recognize the dominant role of fossil 

fuels in driving climate change: 

 

While scientists continue to refine projections of the future, observations 

unequivocally show that climate is changing and that the warming of the past 50 

years is primarily due to human-induced emissions of heat-trapping gases. These 

emissions come mainly from burning coal, oil, and gas, with additional 

contributions from forest clearing and some agricultural practices.681 

 

CO2 emissions from fossil fuel combustion and industrial processes contributed about 

78% to the total GHG emission increase between 1970 and 2010, with a contribution of similar 

percentage over the 2000ï2010 period (high confidence).682 

 

As summarized in a recent report:  

 

The Paris Agreement aims to help the world avoid the worst effects of climate 

change and respond to its already substantial impacts. The basic climate science 

involved is simple: cumulative carbon dioxide (CO2) emissions over time are the 

key determinant of how much global warming occurs. This gives us a finite carbon 

budget of how much may be emitted in total without surpassing dangerous 

temperature limits.683 

 

Scientific research has established that there is no room in the global carbon budget for 

new fossil fuel extraction if we are to avoid the worst dangers from climate change. Instead, new 

fossil fuel production and infrastructure must be halted and most existing production must be 

phased out to meet the Paris Agreement climate targets and avoid catastrophic climate dangers.  

 

The United States has committed to the climate change target of holding the long-term 

global average temperature ñto well below 2ÁC above pre-industrial levels and to pursue efforts 

                                                 
679 Jeffery Greenblatt & Max Wei, Assessment of the climate commitments and additional 

mitigation policies of the Unites States, Nature Climate Change (Sept. 2016), available at: 

http://www.nature.com/nclimate/journal/vaop/ncurrent/full/nclimate3125.html.  
680 Id. at 2; see also UNEP, Emissions Gap Report.  
681 Third National Climate Assessment at 2. 
682 IPCC AR5 Synthesis Report at 46. 
683 The Skyôs Limit at 6. 
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to limit the temperature increase to 1.5°C above pre-industrial levelsò684 under the Paris 

Agreement.685 The United States signed the Paris Agreement on April 22, 2016 as a legally 

binding instrument through executive agreement,686 and the treaty entered into force on 

November 4, 2016. The Paris Agreement codifies the international consensus that climate change 

is an ñurgent threatò of global concern.687 The Agreement recognized the 1.5°C climate target 

because 2°C of warming is no longer considered a safe guardrail for avoiding catastrophic 

climate impacts and runaway climate change.688  

 

                                                 
684 United Nations Framework Convention on Climate Change, Conference of the Parties, 

Nov. 30-Dec. 11, 2015, Adoption of the Paris Agreement Art. 2, U.N. Doc. FCCC/CP/2015/L.9 

(December 12, 2015), http://unfccc.int/resource/docs/2015/cop21/eng/l09.pdf (ñParis 

Agreementò).  
685 On December 12, 2015, 197 nation-state and supra-national organization parties 

meeting in Paris at the 2015 United Nations Framework Convention on Climate Change 

Conference of the Parties consented to the Paris Agreement committing its parties to take action 

so as to avoid dangerous climate change. 
686 United Nations Treaty Collection, Chapter XXVII, 7.d Paris Agreement, List of 

Signatories; U.S. Department of State, Background Briefing on the Paris Climate Agreement 

(December 12, 2015). Although not every provision in the Paris Agreement is legally binding or 

enforceable, the U.S. and all parties are committed to perform the treaty commitments in good 

faith under the international legal principle of pacta sunt servanda (ñagreements must be keptò). 

Vienna Convention on the Law of Treaties, Art. 26. 
687 See Paris Agreement, at Annex (ñRecognizing the need for an effective and 

progressive response to the urgent threat of climate change on the basis of the best available 

scientific knowledgeò). 
688 Hansen, James et al., Target atmospheric CO2: Where should humanity aim?, 2 The 

Open Atmospheric Science Journal 217 (2008); Anderson, Kevin & Alice Bows, Beyond 

ódangerousô climate change: emission scenarios for a new world, 369 Philosophical Transactions 

of the Royal Society 20 (2011); Hansen, James et al., Assessing ñdangerous climate changeò: 

Required reduction of carbon emissions to protect young people, future, generations and nature, 

8 PLoS ONE e81648 (2013); IPCC [Intergovernmental Panel on Climate Change], Climate 

Change 2014: Synthesis Report. Contribution of Working Groups I, II and III to the Fifth 

Assessment Report of the Intergovernmental Panel on Climate Change, [Core Writing Team, 

R.K. Pachauri & L.A. Meyer (eds.)], IPCC, Geneva, Switzerland (2014), 

http://www.ipcc.ch/pdf/assessment-report/ar5/syr/SYR_AR5_FINAL_full_wcover.pdf at 72-73; 

U.N. Subsidiary Body for Scientific and Technological Advice, Report on the Structured Expert 

Dialogue on the 2013-2015 review, FCCC/SB/2015/1NF.1 (2015), 

http://unfccc.int/resource/docs/2015/sb/eng/inf01.pdf.; Hansen, James et al., Ice melt, sea level 

rise and superstorms: evidence from paleoclimate data, climate modeling, and modern 

observation that 2°C global warming could be dangerous, 16 Atmospheric Chemistry and 

Physics 3761(2016); Schleussner, Carl-Friedrich et al., Differential climate impacts for policy-

relevant limits to global warming: the case of 1.5C and 2C, 7 Earth Systems Dynamics 327 

(2016). 

http://unfccc.int/resource/docs/2015/cop21/eng/l09.pdf
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Notably, a 2018 report from the Intergovernmental Panel on Climate Change (IPCC), the 

authoritative international scientific body for the assessment of climate change, quantified the 

devastating harms that would occur at 2°C warming, highlighting the necessity of limiting 

warming to 1.5°C to avoid catastrophic impacts to people and life on Earth.689 According to the 

IPCCôs analysis, the damages that would occur at 2ÁC warming compared with 1.5ÁC include 

more deadly heatwaves, drought and flooding; 10 centimeters of additional sea level rise within 

this century, exposing 10 million more people to flooding; a greater risk of triggering the 

collapse of the Greenland and Antarctic ice sheets with resulting multi-meter sea level rise; 

dramatically increased species extinction risk, including a doubling of the number of vertebrate 

and plant species losing more than half their range, and the virtual elimination of coral reefs; 1.5 

to 2.5 million more square kilometers of thawing permafrost area with the associated release of 

methane, a potent greenhouse gas; a tenfold increase in the probability of  ice-free Arctic 

summers; a higher risk of heat-related and ozone-related deaths and the increased spread of 

mosquito-borne diseases such as malaria and dengue fever; reduced yields and lower nutritional 

value of staple crops like corn, rice, and wheat; a doubling of the number of people exposed to 

climate-change induced increases in water stress; and up to several hundred million more people 

exposed to climate-related risks and susceptible to poverty by 2050.690 

 

Scientific research has estimated the global carbon budget ï the cumulative amount of 

carbon dioxide that can be emitted ï for maintaining a likely chance of meeting the Paris climate 

target of 1.5°C or well below 2°C. According to the Fifth Assessment Report of the 

Intergovernmental Panel on Climate Change (IPCC), total cumulative anthropogenic CO2 

emissions must remain below 400 GtCO2 from 2011 onward for a 66 percent probability of 

limiting warming to 1.5°C, and below 1,000 GtCO2 from 2011 onward for a 66 percent 

probability of limiting warming to 2°C above pre-industrial levels.691 The 2018 IPCC special 

report on Global Warming of 1.5°C provided a revised carbon budget for a 66 percent 

probability of limiting warming to 1.5°C, estimated at 420 GtCO2 and 570 GtCO2 depending on 

the temperature dataset used, from January 2018 onwards.692 At the current emissions rate of 42 

                                                 
689 IPCC [Intergovernmental Panel on Climate Change], Global Warming of 1.5°C, an 

IPCC special report on the impacts of global warming of 1.5°C above pre-industrial levels and 

related global greenhouse gas emission pathways, in the context of strengthening the global 

response to the threat of climate change, sustainable development, and efforts to eradicate 

poverty (October 6, 2018), http://www.ipcc.ch/report/sr15/. 
690 Id. at Summary for Policymakers. 
691 IPCC [Intergovernmental Panel on Climate Change], 2013: Summary for 

Policymakers. In: Climate Change 2013: The Physical Science Basis, Contribution of Working 

Group I to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change 

[Stocker, T.F. et al. (eds.)], Cambridge University Press (2013) at 25; IPCC [Intergovernmental 

Panel on Climate Change], Climate Change 2014: Synthesis Report. Contribution of Working 

Groups I, II and III to the Fifth Assessment Report of the Intergovernmental Panel on Climate 

Change, [Core Writing Team, R.K. Pachauri and L.A. Meyer (eds.)], IPCC, Geneva, Switzerland 

(2014) at 63ï64 & Table 2.2. 
692 IPCC [Intergovernmental Panel on Climate Change], Global Warming of 1.5°C, an 

IPCC special report on the impacts of global warming of 1.5°C above pre-industrial levels and 
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GtCO2 per year, this carbon budget would be expended in just 10 to 14 years, underscoring the 

urgent need for transformative global action to transition from fossil fuel use to clean energy.693 

 

Importantly, a 2016 global analysis found that the carbon emissions that would be 

emitted from burning the oil, gas, and coal in the worldôs currently operating fields and mines 

would fully exhaust and exceed the carbon budgets consistent with staying below 1.5°C or 

2°C.694 Further, the reserves in currently operating oil and gas fields alone, even excluding coal 

mines, would lead to warming beyond 1.5°C. An important conclusion of the analysis is that 

most of the existing oil and gas fields and coal mines will need to be closed before their reserves 

are fully extracted in order to limit warming to 1.5 degrees.695 Some existing fields and mines 

will need to be closed to limit warming to 2 degrees.696  

 

In short, there is no room in the carbon budget for new fossil fuel extraction anywhere, 

including in the United States.697 Additionally, most of the worldôs existing oil and gas fields and 

coal mines will need to be closed before their reserves are fully extracted to meet a 1.5°C target. 

The United States has an urgent responsibility to lead in this transition from fossil fuel 

production to 100 percent clean energy as a wealthy nation with ample financial resources and 

technical capabilities, and due to our dominant role in driving climate change and its harms. The 

U.S. is the worldôs largest historic emitter of greenhouse gas pollution, responsible for 26 percent 

of cumulative global CO2 emissions since 1870, and is currently the worldôs second highest 

emitter on an annual and per capita basis.698  

 

                                                 

related global greenhouse gas emission pathways, in the context of strengthening the global 

response to the threat of climate change, sustainable development, and efforts to eradicate 

poverty (October 6, 2018), http://www.ipcc.ch/report/sr15/. 
693 Id. 
694 Oil Change International, The Skyôs Limit: Why the Paris Climate Goals Require a 

Managed Decline of Fossil Fuel Production (September 2016), available at: 

http://priceofoil.org/2016/09/22/the-skys-limit -report/. 
695 Oil Change International, The Skyôs Limit California: Why the Paris Climate Goals 

Demand That California Lead in a Managed Decline of Oil Extraction, May 2018, available at: 

http://priceofoil.org/ca-skys-limit at 7, 13. 
696 Oil Change International, The Skyôs Limit: Why the Paris Climate Goals Require a 

Managed Decline of Fossil Fuel Production (September 2016) at 5, 7. 
697 This conclusion was reinforced by the IPCC Fifth Assessment Report which estimated 

that global fossil fuel reserves exceed the remaining carbon budget (from 2011 onward) for 

staying below 2°C (a target incompatible with the Paris Agreement) by 4 to 7 times, while fossil 

fuel resources exceed the carbon budget for 2°C by 31 to 50 times. See Bruckner, Thomas et al., 

2014: Energy Systems. In: Climate Change 2014: Mitigation of Climate Change. Contribution of 

Working Group III to the Fifth Assessment Report of the Intergovernmental Panel on Climate 

Change, Cambridge University Press (2014), available at: http://ipcc.ch/pdf/assessment-

report/ar5/wg3/ipcc_wg3_ar5_chapter7.pdf at Table 7.2. 
698 Global Carbon Project, Global Carbon Budget (November 13, 2017) at 10, 18, 32, 

http://www.globalcarbonproject.org/carbonbudget/17/presentation.htm 
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Research on the United Statesô carbon budget and the carbon emissions locked in U.S. 

fossil fuels similarly establishes that the U.S. must halt new fossil fuel production and rapidly 

phase out existing production to avoid the worst dangers of climate change. Scientific studies 

have estimated the U.S. carbon budget consistent with a 1.5°C target at 25 GtCO2eq to 57 

GtCO2eq on average,699 depending on the sharing principles used to apportion the global budget 

across countries.700 The estimated U.S. carbon budget consistent with limiting temperature rise to 

2°C ï a level of warming well above what the Paris Agreement requires and which would result 

in devastating harms ï ranges from 34 GtCO2 to 123 GtCO2,
701 depending on the sharing 

                                                 
699 Robiou du Pont, Yann et al., Equitable mitigation to achieve the Paris Agreement 

goals, 7 Nature Climate Change 38 (2017), and Supplemental Tables 1 and 2. Quantities 

measured in GtCO2eq include the mass emissions from CO2 as well as the other well-mixed 

greenhouse gases (CO2,methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons and SF6) 

converted into CO2-equivalent values, while quantities measured in GtCO2 refer to mass 

emissions of just CO2 itself.  
700 Robiou du Pont et al. (2017) averaged across IPCC sharing principles to estimate the 

U.S. carbon budget from 2010 to 2100 for a 50 percent chance of returning global average 

temperature rise to 1.5°C by 2100, consistent with the Paris Agreementôs ñwell below 2ÁCò 

target, and based on a cost-optimal model. The study estimated the U.S. carbon budget consistent 

with a 1.5°C target at 25 GtCO2eq by averaging across four equity principles: capability (83 

GtCO2eq), equal per capita (118 GtCO2eq), greenhouse development rights (-69 GtCO2eq), and 

equal cumulative per capita (-32 GtCO2eq). The study estimated the U.S. budget at 57 GtCO2eq 

when averaging across five sharing principles, adding the constant emissions ratio (186 

GtCO2eq) to the four above-mentioned principles. However, the constant emissions ratio, which 

maintains current emissions ratios, is not considered to be an equitable sharing principle because 

it is a grandfathering approach that ñprivileges todayôs high-emitting countries when allocating 

future emission entitlements.ò For a discussion of sharing principles, see Kartha, S. et al., 

Cascading biases against poorer countries, 8 Nature Climate Change 348 (2018). 
701 Robiou du Pont et al. (2017) estimated the U.S. carbon budget for a 66 percent 

probability of keeping warming below 2°C at 60 GtCO2eq based on four equity principles 

(capability, equal per capita, greenhouse development rights, equal cumulative per capita), and at 

104 GtCO2eq based on five principles (adding in constant emissions ratio, but see footnote 

above). For a 66 percent probability of keeping warming below 2°C, Peters et al. (2015) 

estimated the U.S. carbon budget at 34 GtCO2 based on an ñequityò approach for allocating the 

global carbon budget, and 123 GtCO2 under an ñinertiaò approach. The ñequityò approach bases 

sharing on population size and provides for equal per-capita emissions across countries, while 

the ñinertiaò approach bases sharing on countriesô current emissions. Similarly using a 66 percent 

probability of keeping warming below 2°C, Gignac et al. (2015) estimated the U.S. carbon 

budget at 78 to 97 GtCO2, based on a contraction and convergence framework, in which all 

countries adjust their emissions over time to achieve equal per-capita emissions. Although the 

contraction and convergence framework corrects current emissions inequities among countries 

over a specified time frame, it does not account for inequities stemming from historical 

emissions differences. When accounting for historical responsibility, Gignac et al. (2015) 

estimated that the United States has an additional cumulative carbon debt of 100 GtCO2 as of 

2013. See Peters, Glen P. et al., Measuring a fair and ambitious climate agreement using 
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principles used. Under any scenario, the remaining U.S. carbon budget compatible with the Paris 

climate targets is extremely small. 

 

An analysis of U.S. fossil fuel resources demonstrates that the potential carbon emissions 

from already leased fossil fuel resources on U.S. federal lands would essentially exhaust the 

remaining U.S. carbon budget consistent with the 1.5°C target. This analysis estimated that 

recoverable fossil fuels on U.S. federal lands would release up to 349 to 492 GtCO2eq of carbon 

emissions, if fully extracted and burned.702 Of that amount, already leased fossil fuels would 

release 30 to 43 GtCO2eq of emissions, while as yet unleased fossil fuels would emit 319 to 450 

GtCO2eq of emissions. Thus, carbon emissions from already leased fossil fuel resources on 

federal lands alone (30 to 43 GtCO2eq) would essentially exhaust the U.S. carbon budget for a 

1.5°C target (25 to 57 GtCO2eq), if these leased fossil fuels are fully extracted and burned. The 

potential carbon emissions from unleased fossil fuel resources (319 to 450 GtCO2eq) would 

exceed the U.S. carbon budget for limiting warming to 1.5°C many times over.703 This does not 

include the additional carbon emissions that will be emitted from fossil fuels extracted on non-

federal lands, estimated up to 500 GtCO2eq if fully extracted and burned.704 This research further 

establishes that the United States must halt new fossil fuel projects and close existing fields and 

mines before their reserves are fully extracted to achieve the Paris climate targets and avoid the 

worst damages from climate change.  

 

Furthermore, research that models emissions pathways for limiting warming to 1.5° or 

2°C shows that a rapid end to fossil fuel extraction in the United States is critical. Specifically, 

research indicates that global fossil fuel CO2 emissions must end entirely by mid-century and 

likely as early as 2045 for a reasonable likelihood of limiting warming to 1.5° or 2°C. 705 Due to 

                                                 

cumulative emissions, 10 Environmental Research Letters 105004 (2015); Gignac, Renaud and 

H. Damon Matthews, Allocating a 2C cumulative carbon budget to countries, 10 Environmental 

Research Letters 075004 (2015).   
702 Ecoshift Consulting, et al., The Potential Greenhouse Gas Emissions of U.S. Federal 

Fossil Fuels, Prepared for Center for Biological Diversity & Friends of the Earth (2015), 

available at: http://www.ecoshiftconsulting.com/wpcontent/uploads/Potential-Greenhouse-Gas-

Emissions-U-S-Federal-Fossil-Fuels.pdf.  
703 Ecoshift Consulting, et al., The Potential Greenhouse Gas Emissions of U.S. Federal 

Fossil Fuels, Prepared for Center for Biological Diversity & Friends of the Earth (2015), at 4. 
704 Ecoshift Consulting, et al., The Potential Greenhouse Gas Emissions of U.S. Federal 

Fossil Fuels, Prepared for Center for Biological Diversity & Friends of the Earth (2015), at 3 

(ñthe potential GHG emissions of federal fossil fuels (leased and unleased) are 349 to 492 Gt 

CO2e, representing 46% to 50% of potential emissions from all remaining U.S. fossil fuelsò). 
705 Rogelj, Joeri et al., Energy system transformations for limiting end-of-century 

warming to below 1.5°C, 5 Nature Climate Change 519 (2015); IPCC [Intergovernmental Panel 

on Climate Change], Global Warming of 1.5°C, an IPCC special report on the impacts of global 

warming of 1.5°C above pre-industrial levels and related global greenhouse gas emission 

pathways, in the context of strengthening the global response to the threat of climate change, 

sustainable development, and efforts to eradicate poverty (October 6, 2018), 

http://www.ipcc.ch/report/sr15/. 
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the small U.S. carbon budget, the United States must end fossil fuel CO2 emissions even earlier: 

between 2025 and 2030 on average for a reasonable chance of staying below 1.5°C, and between 

2040 and 2045 on average for a reasonable chance of staying below 2°C.706 Ending U.S. fossil 

fuel CO2 emissions between 2025 and 2030, consistent with the Paris climate targets, would 

require an immediate halt to new production and closing most existing oil and gas fields and coal 

mines before their reserves are fully extracted. 

 

Ending the approval of new fossil fuel production and infrastructure is also critical for 

preventing ñcarbon lock-in,ò where approvals and investments made now can lock in decades 

worth of fossil fuel extraction that we cannot afford. New approvals for wells, mines, and fossil 

fuel infrastructure -- such as pipelines, marine and rail import and export terminals -- require 

upfront investments that provide financial incentives for companies to continue production for 

decades into the future.707 Given the long-lived nature of fossil fuel projects, ending the approval 

of new fossil fuel projects avoids the lock-in of decades of fossil fuel production and associated 

emissions.708  

 

In a recent special report, issued October 2018, the IPCC has underscored the need for 

urgent emissions reductions on an unprecedented scale.709 To avoid exceeding 1.5°C of 

warming, global net CO2 emissions reductions would need to decline by 45% relative to 2010 

                                                 
706 See Climate Action Tracker, USA (last updated 30 April 2018), available at: 

http://climateactiontracker.org/countries/usa at Country Summary figure showing U.S. emissions 

versus year. 
707 Davis, Steven J. and Robert H. Socolow, Commitment accounting of CO2 emissions, 

Environmental Research Letters 9: 084018 (2014); Erickson, Peter et al., Assessing carbon lock-

in, 10 Environmental Research Letters 084023 (2015); Erickson, Peter et al., Carbon lock-in 

from fossil fuel supply infrastructure, Stockholm Environment Institute, Discussion Brief (2015); 

Seto, Karen C. et al., Carbon Lock-In: Types, Causes, and Policy Implications, 41 Annual 

Review of Environmental Resources 425 (2016); Green, Fergus and Richard Denniss, Cutting 

with both arms of the scissors: the economic and political case for restrictive supply-side climate 

policies, Climatic Change, https://doi.org/10.1007/s10584-018-2162-x (2018). 
708 Erickson et al. (2015): ñThe essence of carbon lock-in is that, once certain carbon-

intensive investments are made, and development pathways are chosen, fossil fuel dependence 

and associated carbon emissions can become ñlocked inò, making it more difficult to move to 

lower-carbon pathways and thus reduce climate risks.ò Green and Denniss (2018): ñWhen 

production processes require a large, upfront investment in fixed costs, such as the construction 

of a port, pipeline or coalmine, future production will take place even when the market price of 

the resultant product is lower than the long-run opportunity cost of production. This is because 

rational producers will ignore ósunk costsô and continue to produce as long as the market price is 

sufficient to cover the marginal cost (but not the average cost) of production. This is known as 

ólock-in.ôò  
709 See IPCC, Global Warming of 1.5 °C (Oct. 2018), available at 

http://www.ipcc.ch/report/sr15/.  

http://www.ipcc.ch/report/sr15/
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levels by 2030, and reach net zero by 2050.710 To keep warming below 2°C, emissions would 

have to decline by 20% relative to 2010 levels by 2030, and reach zero by 2075.711 According to 

the report, ñ[b]y the end of 2017, anthropogenic CO2 emissions since the preindustrial period are 

estimated to have reduced the total carbon budget for 1.5°C by approximately 2200+320 

GtCO2.ò 
712 Further, ñ[t[he associated remaining budget is being depleted by current emissions of 

42+ 3 GTCO2 per year.ò
713 Estimates of the remaining carbon budget to remain under 1.5°C 

depend on the measure of temperature effects considered and the probability of success.714 For a 

50% chance of successfully staying under 1.5°C, estimates range from 580 to 770 GTCO2.
715 For 

a 66% chance, estimates range from 420 to 570 GTCO2.
716  

 

The report explains that limiting ñlimiting global warming to 1.5ÁC éwould require 

rapid and far-reaching transitions,ò including in energy, ñunprecedented in terms of scale.ò717 

With high confidence, the report finds that, ñIn 1.5ÁC pathways with no or limited overshoot, 

renewables are projected to supply 70ï85% (interquartile range) of electricity in 2050.ò718 It also 

acknowledges that current Paris Agreement ambitions will fail to limit warming to 1.5°C, even if 

additional aggressive emissions goals are pursued after 2030:  ñEstimates of the global emissions 

outcome of current nationally stated mitigation ambitions as submitted under the Paris 

Agreement would lead to global greenhouse gas emissions in 2030 of 52ï58 GtCO2eq yr-1 

(medium confidence). Pathways reflecting these ambitions would not limit global warming to 

1.5°C, even if supplemented by very challenging increases in the scale and ambition of 

emissions reductions after 2030 (high confidence).ò719 With high confidence, the report finds 

that, ñPathways that limit global warming to 1.5ÁC with no or limited overshoot show clear 

emission reductions by 2030 é All but one show a decline in global greenhouse gas emissions 

to below 35 GtCO2eq yr-1 in 2030, and half of available pathways fall within the 25ï30 

GtCO2eq yr-1 range (interquartile range), a 40ï50% reduction from 2010 levels.ò720 Alarmingly, 

                                                 
710 IPCC, Global Warming of 1.5 °C: Summary for Policy Makers (Oct. 2018), at SPM-

15, available at http://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf.  
711 Id.  
712 Id. at SPM-16.  
713 Id.  
714 Id. at SPM-16.  
715 Id.  
716 Id. The report also notes the sources of uncertainty in the budget estimates: 

ñUncertainties in the climate response to CO2 and non-CO2 emissions contribute ±400 GtCO2 

and the level of historic warming contributes ±250 GtCO2 (medium confidence). Potential 

additional carbon release from future permafrost thawing and methane release from wetlands 

would reduce budgets by up to 100 GtCO2 over the course of this century and more thereafter 

(medium confidence). In addition, the level of non-CO2 mitigation in the future could alter the 

remaining carbon budget by 250 GtCO2 in either direction (medium confidence).ò 2018 IPCC 

Report at SPM-16.  
717 Id. at SPM-21. 
718 Id.  
719 Id. at SPM-24. 
720 Id.  
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the report also finds,  ñPathways reflecting current nationally stated mitigation ambition until 

2030 are broadly consistent with cost-effective pathways that result in a global warming of about 

3°C by 2100, with warming continuing afterwards (medium confidence).ò721   

 

Simply put, the timeframe to avoid catastrophic climate change is short, and the 

management of our federal minerals is dangerously out of step with this reality.  

 

To meet NEPAôs requirements for the consideration of cumulative impacts, BLM must 

consider the emissions anticipated from the Coastal Plain program in light of the urgent need for 

reductions identified by the IPCC. Moreover, BLMôs consideration of alternatives must include 

alternatives that consider how BLM can use its discretion to mitigate these impacts, for example, 

by lease terms that defer production.  

 

7. The DEIS Misrepresents the Economic Impacts of the Alternatives by Failing to 

Provide Adequate Information to Gauge the Negative Economic Impacts of the 

Proposed Leasing Alternatives 

 

Though calculating the positive economic impacts of the projected oil and gas 

extraction,722 the DEIS fails to ascertain the costs associated with the contribution to climate 

change resulting from its decision, or the economic benefits of avoiding or delaying carbon 

emissions. Consequently, the economic analysis is slanted and misrepresents the economic 

consequences of the proposed action. The DEIS fails to provide the information necessary to 

assess the magnitude of the negative consequences associated with the planôs contribution to 

climate change, and to assess those impacts in economic terms.  The DEIS also fails to provide 

the information necessary to assess the economic benefits from the avoided emissions that would 

result from deferring production under the leases. In other words, the DEIS fails to consider 

whether delaying production is a more economically efficient way of keep carbon sequestered, 

and therefore remaining within carbon budgets, than other methods of reducing carbon 

emissions.  Without adequate information to make such comparisons, the EIS is skewed, 

inflating the apparent economic benefits of the oil and gas production while obscuring its 

economic harms. 

 

B. BLMôS ANALYSIS OF THE IMPACTS OF AN OIL AND GAS PROGRAM 

ON AIR QUALITY IS IN ADEQUATE .  

 

BLMôs air quality impacts analysis is deficient and fails to identify and disclose 

reasonably foreseeable direct, indirect, and cumulative air quality impacts from all phases of oil 

and gas development on the Coastal Plain. Attachment A to our comments provides a detailed 

technical review of the air quality analysis contained in the Draft EIS, prepared by Megan 

Williams. We fully incorporate that document by reference into our comments, and provide a 

brief summary below.  

                                                 
721 Id.  
722 See, e.g., DEIS vol. 1 at 3-236ï3-237 (quantifying royalties on the anticipated oil and 

gas production), 3-235 (quantifying income generated from labor induced by the oil and gas 

program).   



 

147 

 

 

An adequate NEPA analysis and compliance with the Clean Air Act requires BLM to 

quantitatively analyze the air pollution impacts associated with each alternative considered in the 

EIS, ensure prevention of significant deterioration of air quality, fully analyze a suite of 

enforceable mitigation measures, and address impacts from greenhouse gas emissions. In order 

to adequately analyze these issues, BLM was required to perform a quantitative analysis of 

criteria pollutants, but entirely failed to do so.723 Further exacerbating this issue, BLMôs 

qualitative analysis in the draft EIS is deficient. 

 

Baseline levels of air quality must be established prior to allowing development on the 

Coastal Plain. In the absence of a baseline monitoring data record that is representative of 

ambient air conditions on the Coastal Plain, BLM should ensure that quality-assured monitoring 

data are collected within the program area in accordance with EPA and State data quality criteria 

and that the data are made available to the public, prior to allowing development on the Coastal 

Plain.724 Establishment of a comprehensive monitoring network within the program area will 

help serve as a backstop to track and ensure air quality protection throughout the Coastal Plain 

and to help identify areas of concern with regard to air impacts. Beyond establishing baseline air 

quality monitoring data, however, BLM must complete a more comprehensive, quantitative 

modeling analysis of future development in this DEIS in order to prevent significant impacts 

throughout the Coastal Plain (as opposed to taking corrective action after a significant impact is 

identified by an air quality monitor).     

 

The DEIS fails to analyze or condition leasing on a comprehensive set of required, 

measurable, and enforceable mitigations to ensure there will be no significant impacts to air 

quality associated with leasing and development of the Coastal Plain.725 BLMôs failure to include 

specific, enforceable mitigation measures makes it unclear how the agency will ensure there will 

be no significant impacts to air quality ï i.e., that development will not adversely impact human 

health and the natural environment and will not result in significant deterioration of air quality as 

required by the Clean Air Act. None of the Lease Stipulations address air quality, and the BLMôs 

Required Operating Procedures 5 and 6 do not adequately address air quality and are largely 

discretionary. Monitoring does not mitigate against impacts to air quality, and BLM should not 

conflate these requirements. We encourage BLM to closely review the list of potential measures 

included in Ms. Williamsô report that may mitigate impacts to air quality for inclusion in the 

final EIS.726 The failure to analyze sufficient mitigation measures also violates NEPA, which 

requires BLM to consider reasonable alternatives to eliminate or mitigate adverse impacts to air 

quality. As BLM expressly acknowledges, the potential impacts to air quality under all of the 

action alternatives would be identical ï demonstrating that the range of alternatives is 

insufficient.727 BLM must put forth an alternative that ensures no significant air quality impacts 

and full compliance with the Clean Air Act. This would include one that fully considers whether 

                                                 
723 See Attachment A, secs. II &  III .  
724 See Attachment A, sec. I. 
725 See Attachment A, sec. VI. 
726 Attachment A, sec. VI. 
727 DEIS vol. 1 at 3-16 (ñAlternatives B through D would be the same as described under 

Impacts Common to All Action Alternatives.ò). 
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there will be unacceptable health risks associated with criteria and hazardous air pollutant 

impacts, significant cumulative visibility impacts, or significant deterioration of air quality. BLM 

should use modeling to determine what specific mitigation measures and pace / location / 

intensity of development will be needed to ensure BLMôs actions will not cause or contribute to 

violations of the National Ambient Air Quality Standards or adverse impacts to air quality 

related values, and then BLM must include those measures as enforceable mitigation measures in 

the DEIS. 

 

Even setting aside the failure to analyze or condition leasing on a comprehensive set of 

mitigations, the DEIS is deficient because BLM failed to conduct the modeling necessary to 

adequately analyze air quality impacts, compare alternatives, and support conclusions about 

compliance with the Clean Air Act. BLM is required to independently estimate the emissions 

inventory, model air pollution impacts associated with each of the action alternatives, and 

compare these results to the baseline of Alternative A.728 The absence of modeling deprives the 

public and decision makers from understanding the air quality impacts of an oil and gas program 

and evaluating the potential tradeoffs and differences between alternatives ï including between 

Alternative A and the action alternatives. Air quality modeling is a necessary tool for assessing 

future air pollutant impacts under NEPA and supporting BLMôs conclusion that oil and gas 

activities would be unlikely to exceed health-based National Ambient Air Quality Standards and 

thresholds set to protect against adverse impacts to air quality related values. A quantitative 

modeling assessment of the air quality impacts from the alternative development scenarios, 

based on modeling of emissions associated with the specific assumptions for the development 

Alternatives ï including the location and density of development ï would be needed in order to 

understand whether or not impacts would be greater under certain alternatives for some 

pollutants, in some locations. BLMôs failure to conduct modeling renders the DEIS deficient.  

 

Moreover, BLMôs decision to not include a modeling analysis of potential future oil and 

gas development impacts on the Coastal Plain in the DEIS because the location, timing, and level 

of development is not known at this time, is not supported by evidence that the BLM either 

cannot obtain the needed information without exorbitant cost or cannot present a credible 

scientific estimation based on methods generally accepted in the scientific community.729 

According to NEPA regulation, if an estimation of reasonably foreseeable significant adverse 

impacts cannot be obtained because, among other things, the means to obtain it are ñnot knownò, 

BLM has an obligation to include an evaluation ñbased upon theoretical approaches or research 

methods generally accepted in the scientific communityò provided that ñthe analysis of the 

impacts is supported by credible scientific evidence, is not based on pure conjecture, and is 

within the rule of reason.ò730 These methods of dealing with incomplete information are required 

under NEPA and must be thoroughly exercised before drawing the conclusion that an analysis of 

oil and gas development impacts cannot be included in the DEIS.731  

 

                                                 
728 Attachment A, sec. II. 
729 See 40 C.F.R. § 1502.22 
730 40 C.F.R. § 1502.22  
731 See 40 C.F.R. § 1502.22 




